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No.  21,523 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


National  Labor  Relations  Board, 

Petitioner, 
vs. 

Teamsters,  Chauffeurs,  Warehousemen  &  Helpers, 
Local  Union  No.  631,  International  Brother- 
hood OF  Teamsters,  Chauffeurs,  Warehousemen 
&  Helpers  of  America, 

Respondent. 


Opening  Brief  for  Intervener  and  Charging  Party, 
Reynolds  Electrical  &  Engineering  Co.,  Inc. 


Statement  of  the  Case. 

This  is  a  Petition  for  Enforcement  of  an  Order  is- 
sued by  Petitioner,  National  Labor  Relations  Board, 
against  Respondent  Labor  Organization.  The  Board 
below  adopted  the  decision  of  a  Trial  Examiner  which 
found  that  Respondent  had  engaged  in  activity  viola- 
tive of  Sec.  8(b)(4)(i)(ii)(D)  of  the  Act,  29  U.S.C. 
Sec.  158(B)  in  that  it  had  induced  employees  to  en- 
gage in  concerted  refusal  to  perform  services  and  a 
strike  and  had  threatened  and  coerced  the  Charging 
Party  for  the  object  in  both  cases  of  forcing  the  Charg- 
ing Party  to  assign  particular  work  to  employees  repre- 
sented by  Respondent  Union  rather  than  to  employees 
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represented  by  the  International  Brotherhood  of  Electri- 
cal Workers,  Local  357  (Hereafter  "Electricians"). 

Upon  the  initial  filing  of  the  Charge  and  Amended 
Charge  the  Board  caused  a  Notice  of  Hearing  under  Sec- 
tion 10(k)  of  the  Act,  29  U.S.C.  Sec.  160(k)  to  be  is- 
sued. Following  such  Hearing  the  Board  made  a  de- 
termination of  the  work  assignment  dispute  giving  rise 
to  the  Charge.  It  found  that  this  Intervenor  had  pre- 
viously assigned  the  disputed  work  to  Electricians  and 
that  Respondent  and  employees  it  represented  had  no 
jurisdiction  or  right  to  perform  such  work.  Respond- 
ent failed  to  accept  said  determination  whereupon  in 
accordance  with  the  usual  procedure  an  unfair  labor 
practice  complaint  was  issued.  On  Hearing  under  that 
complaint  the  parties  stipulated  to  the  use  of  the  record 
made  in  the  Section  10(k)  Hearing  plus  stipulations 
and  additional  exhibits  entered  in  such  unfair  labor 
practice  Hearing.  Upon  the  failure  of  Respondent  to 
comply  with  the  Cease  and  Desist  Order  thereafter  is- 
sued by  the  Board,  the  Board  caused  this  Petition  for 
Enforcement  of  Order  to  be  filed. 

Jurisdiction  of  Court. 

This  Intervenor,  the  Charging  Party,  is  the  general 
contractor  for  construction  and  support  services  for  the 
Atomic  Energy  Commission  at  its  Nevada  Test  Site.  As 
such  it  is  activity  engaged  in  commerce  within  the  mean- 
ing of  the  National  Labor  Relations  Act  (hereafter 
the  "Act").  All  parties  concede  the  jurisdiction  of  the 
Board.  The  jurisdiction  of  the  Court  to  enforce  the 
Board's  Order  is  predicated  on  Section  10  of  the  Act, 
29  U.S.C,  Section  160. 
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Statement  of  Facts. 
The  following  is  a  partial  statement  of  relevant  facts. 

At  various  times  since  1951  the  Atomic  Energy  Com- 
mission has  conducted  nuclear  testing  at  the  Nevada 
Test  Site.  This  site  consists  of  something  in  excess  of 
1,500  square  miles  and  is  sometimes  referred  to  as 
"Mercury".  Actually,  Mercury  is  the  townsite  which  is 
the  entrance  to  the  test  site  from  Las  Vegas  and  con- 
stitutes the  on-site  headquarters  for  the  operations  of 
this  Company,  as  well  as  other  agencies  and  contractors 
on  the  test  site.  The  Charging  Party,  Intervenor  Rey- 
nolds Electrical  &  Engineering  Co.,  Inc.,  (hereinafter 
"REECO")  has  been  the  prime  contractor  for  this  AEC 
work  on  the  Nevada  Test  Site  since  December,  1952 
[Tr.  1882].  As  prime  contractor  it  has  performed  vari- 
ous types  of  construction,  support  and  service  work  in 
connection  with  testing  going  on  under  the  direction  of 
the  AEC. 

From  1951  until  October,  1958,  testing  at  the  site 
was  essentially  all  atmospheric  tests.  On  October  30, 
1958,  the  President  declared  a  unilateral  moratorium  of 
all  further  nuclear  testing  and  this  continued  until  Sep- 
tember 6,  1961,  at  which  time  the  President  terminated 
it  [Tr.  570,  441].  Since  the  end  of  the  moratorium, 
September  6,  1961.  all  testing  at  the  test  site  has  been 
underground,  either  in  tunnels  or  well  holes. 

As  is  shown  on  Examiner's  Exhibit  5,  the  test  site 
map,  the  site  consists  of  various  numbered  areas  which 
have  been  so  established  for  administrative  purposes. 
The  AEC  work  is  performed  through  various  scientific 
laboratories  and  agencies  and  the  work  of  one  such 
agency  will  normally  differ  to  some  extent  from  the 


work  of  another  agency.  Each  such  agency  has  a  cer- 
tain portion  of  the  test  site  designated  for  experimental 
work  under  its  supervision.  For  example,  the  Lawrence 
Radiation  Laboratory's  experimental  work  is  principally 
performed  in  Areas  9,  2  and  10,  while  the  testing 
supervised  by  Los  Alamos  Scientific  Laboratory  is 
principally  performed  in  Areas  3,  1  and  7  [Tr.  345]. 

In  the  performance  of  its  construction  and  support 
work  in  the  forward  areas  for  these  agencies,  REECO 
has  employed  construction  craftsmen  working  under  la- 
bor agreements  with  essentially  all  of  the  various  con- 
struction trades.  To  facilitate  its  work  in  each  testing 
area  of  the  site  there  have  always  been  and  are  now 
"compounds"  or  "staging  areas"  for  most  operating  ad- 
ministrative areas.  In  this  staging  area  or  forward  area 
compound,  the  area  superintendent  and  each  of  the 
craft  superintendents  have  trailers  for  their  offices  [Tr. 
343-349]. 

In  all  of  these  various  compounds  in  addition  to  the 
superintendent's  trailer  offices  there  are  shop  and  con- 
struction facilities  for  each  or  most  of  the  various  build- 
ing trades.  These  areas  are  sometimes  fenced  and  some- 
times unfenced  and  are  generally  referred  to  as  the 
compound  for  each  particular  craft  [Tr.  349-351,  353; 
848-850].  Also,  the  entire  staging  area  is  generally 
referred  to  as  a  compound,  including  therein  the  re- 
spective compounds  and  shops  of  most  crafts  [Tr.  343]. 

Surrounding  the  compound  for  each  administrative 
area  such  as  areas  9  and  3  are  a  number  of  points  at 
which  materials  fabricated  by  the  crafts  in  their  con- 
struction compound  are  put  to  actual  testing  use.  In 
the  case  of  these  areas  these  points  consist  of  well 
holes  at  which  a  test  will  be  conducted  [Tr.  871,  357]. 
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For  example,  in  Area  3  there  are  about  twenty-five 
such  holes  at  which  operations  presently  exist  [Tr.  356]. 
For  each  well  hole  REECO  builds  several  structures  to 
be  used  in  connection  with  the  test.  These  structures 
are  initially  built  in  the  compound  by  the  various  crafts- 
men and  then  transported  to  the  well  hole  involved  for 
installation  [Tr.  408-409,  414,  869]. 

For  the  construction  and  support  services  in  each  of 
the  administrative  areas  REECO  has  materials  de- 
livered to  the  various  forward  compounds  upon 
requisition  by  construction  personnel  [Tr.  359-360]. 
Most  of  these  materials  are  taken  from  one  of  the  five 
warehouses  operated  on  the  test  site  by  REECO.  These 
five  warehouses,  recognized  as  such,  are  covered  by  the 
Teamsters'  contract,  Teamster  Exhibit  5,  and  com- 
pletely staffed  and  operated  by  teamster-represented 
personnel  [Tr.  901-908;  935-936].  No  dispute  exists 
as  to  any  of  such  five  recognized  warehouse  locations. 

Materials  taken  from  the  teamster-operated  ware- 
houses are  delivered  on  REECO  trucks  driven  by 
teamster  drivers  and  are  unloaded  at  the  compound  of 
each  particular  craft  involved.  The  unloading  at  the 
compound  has  never  been  by  teamsters.  It  has  always 
been  unloaded  by  hand  by  the  craft  involved,  some- 
times by  or  with  the  assistance  of  laborers,  and  if  by 
forkhft  by  operating  engineers  [Tr.  360-363;  865].  Es- 
sentially all  of  the  materials  so  delivered  to  the  craft 
compounds  are  to  some  extent  there  fabricated  and  con- 
structed and  this  is  the  reason  they  are  so  delivered 
[Tr.  360-362;  408].  It  has  been  found  more  efficient 
and  economical  to  have  these  materials  fabricated  and 
constructed  in  the  compound,  where  more  or  less  perma- 
nent shop  locations  and  supporting  facilities  are  avail- 


able,  than  at  the  various  holes  [Tr.  515,  409].  As 
materials  are  fabricated  and  are  made  ready  for  in- 
stallation at  the  well  hole  location,  they  are  loaded  into 
trucks  in  the  compounds  by  the  particular  craft  who 
fabricated  them,  sometimes  with  the  assistance  of  or  by 
laborers,  and  these  will  be  loaded  by  operating  engineers 
if  forklift  is  required  [Tr.  865,  420].  The  great  pre- 
ponderance of  testimony  demonstrates  that  throughout 
the  history  of  the  test  site  the  operation  of  trucks  haul- 
ing electrical  materials  and/or  crews  in  the  forward 
areas,  and  particularly  between  compound  and  points 
of  use  as  well  as  from  one  point  of  use  to  another  with- 
in the  same  administrative  area,  has  been  by  electricians 
to  the  exclusion  of  teamsters  [Tr.  342,  420,  436-437, 
562,  585,  836,  888,  833-834,  839-840,  2431-2432,  2412; 
2490-2491,  2492-2493,  2494,  2497,  2499;  2532-2533, 
2534,  2537,  2538,  2540,  2541,  1135-1137,  1140,  1141]. 

No  teamster  warehouse  personnel  (as  distinct  from 
drivers)  are  now  or  ever  have  been  employed  in  any  of 
the  forward  area  compounds  or  staging  areas  [Tr.  874, 
446]. 

In  short,  the  dispute  giving  rise  to  this  proceeding, 
was  a  demand  by  the  teamsters  that  all  of  these  vari- 
ous forward  compounds  constitute  "warehouses"  with- 
in the  meaning  of  their  (teamsters')  contract  because 
materials  were  there  set  off  to  be  used  either  then  or  at 
some  time  in  the  future,  and  that  this  constitutes  the 
"warehousing"  of  materials.  If  this  were  conceded  (the 
teamsters  argued),  then  the  unloading,  counting,  sign- 
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ing  delivery  tickets,  storing,  placing  and  loading  out 
would  become  the  work  of  the  teamsters  to  the  exclu- 
sion of  the  other  crafts  who  had  performed  it. 

In  addition  to  this  jurisdictional  claim  there  was  a 
further  contention  against  electricians  consisting  of  the 
operation  of  vehicles  transporting  materials  from  the 
various  electrical  compounds  to  one  or  more  of  the 
points  of  use  which  that  cmmpound  services,  that  is, 
the  surrounding  well  holes. 

To  enforce  their  claims  the  teamsters  engaged  in  a 
variety  of  concerted  actions  ranging  from  threats  and 
refusing  to  deliver  materials  from  an  acknowledged 
teamster  operated  warehouse  to  craft  compounds,  to  a 
general  strike  and  picketing.  This  conduct  is  set  forth 
in  the  Trial  Examiner's  Decision  [R.  23,  line  40,  R, 
28,  Hne  30].  It  need  not  be  further  considered  since 
the  Respondent  Union  did  not  except  to  these  findings 
of  fact  to  the  Board  below,  nor  are  they  challenged 
here.  The  fact  that  the  Respondent  engaged  in  con- 
certed activity  and  threats  thereof  to  support  their 
work  claims  is  not  an  issue  before  this  Court. 

REECO  initiated  proceedings  below  by  filing  the 
Charge  and  amended  Charge  [R.  3-6]  alleging  the  Re- 
spondent to  be  in  violation  of  Section  8(b)(4)(i)(ii)- 
(D)  of  the  Act.  (29  U.S.C.  158(b)).  There  followed 
a  hearing  under  section  10(k)  of  the  Act  (29  U.S.C. 
168(k))  and  the  Board's  determination  that  the  dis- 
puted work  had  been  properly  assigned  by  REECO  to 
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the  electricians,,  and  that  the  Respondent  or  employees 
it  represented  had  no  right  to  perform  such  work. 

The  Respondent  refused  to  accept  such  determina- 
tion. The  General  Counsel  of  the  Board  issued  an  un- 
fair labor  practice  complaint  [R.  7  et  seq.]  to  which 
Respondent  answered  [R.  12  et  seq.]. 

There  followed  hearing  and  decision  by  a  Trial  Ex- 
aminer [R.  17  et  seq.]  which  decision  the  Board  adopted 
in  toto  [R.  57  et  seq.]. 

Questions  Presented. 

In  its  answer  to  the  complaint  [R.  12]  as  well  as  its 
answer  to  the  Petition  before  this  Court  [R.  61  et  seq.] 
Respondents  raise  no  question  of  adequacy  of  evidence 
to  support  findings;  they  present  only  the  questions: 

( 1 )  Was  the  Board  authorized  to  process  and  resolve 
the  dispute  where  Respondents'  claim  is  based  on  al- 
leged contractual  commitments  conceding  to  it  the  dis- 
puted work  tasks;  or,  was  the  Board  required  to  stay 
its  action  pending  litigation  of  such  contractual  asser- 
tions in  the  District  Court  ? 

(2)  Is  the  Board  precluded  from  prosecuting  unfair 
labor  practices  occurring  after  the  filing  of  the  charge? 

(3)  Was  the  Board  justified,  in  issuing  a  "Broad 
Form"  Cease  and  Desist  Order? 
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ARGUMENT. 

The  authority  of  the  Board  under  Section  10(k)  of 
the  Act  to  determine  the  propriety  of  work  assign- 
ments which  are  the  subject  of  a  jurisdictional  dispute 
between  two  or  more  labor  organizations  cannot  be 
questioned.  The  fact  that  contractual  claims  may  be  to 
some  degree  a  basis  for  the  claim  of  one  or  more  unions 
is  a  typical  circumstance.  The  Board  is  constitutionally 
empowered  by  the  Act  in  the  resolution  of  such  juris- 
dictional disputes  to  deal  with  such  contractual  claims. 
Respondent's  argument  that  the  presence  of  contract 
claims  precludes  the  Board's  exercise  of  its  jurisdiction 
is  without  merit  and  of  course  assumes  the  very  ques- 
tion involved  here. 

The  Charge  and  Amended  Charge  filed  by  this  In- 
tervenor  set  in  motion  the  Board's  jurisdiction.  The 
Board  was  therefore  empowered  to  allege  in  its  com- 
plaint any  conduct  constituting  an  unfair  labor  practice 
and  within  the  general  description  of  the  Charge  even 
though  such  conduct  may  have  occurred  or  continued 
subsequent  to  the  filing  of  the  Charge. 

In  the  context  and  circumstances  of  this  case  in 
which  Respondent  engaged  in  massive,  extreme  and  ir- 
responsible concerted  conduct  the  Board's  decision  to  is- 
sue a  "Broad  Form"  Order  is  justified. 
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I. 

The  Board's  Jurisdiction  to  Prevent  Unfair  Labor 
Practices  Is  Not  Preempted  by  Alleged  Contract 
Claims  or  the  Pendency  of  Judicial  Proceedings 
Involving  Such  Claims. 

At  the  time  of  the  dispute  in  question,  REECO  was 
party  to  written  collective  bargaining  agreements  with 
the  Electricians'  Union  [I  BEW  Ex.  4]  and  Respond- 
ent, [Teamsters  Ex.  5].  Both  unions  at  the  time  of 
the  dispute  claimed  the  work,  in  part  based  upon  the 
terms  of  their  respective  contracts  with  REECO  In 
addition  a  part  of  the  Teamsters'  claim  was  the  so- 
called  Carter-Leigon  Agreement  of  February  29,  1952 
between  the  Electrician's  Union  and  Respondent  Team- 
sters. This  agreement  provided  as  follows : 

"The  mutual  understanding  as  to  the  interpreta- 
tion of  the  existing  agreement,  copy  of  which  is 
attached,  between  the  two  International  Unions 
was  determined  as  follows : 

"Paragraph  #2:  Crew  or  Line  truck  referred  to  in 
this  paragraph  shall  be  loaded  by  Warehousemen  if 
available,  or  composite  crew,  at  the  start  of  the 
shift,  and  operated  by  I.B.E.W.  men.  All  other  ma- 
terials required  during  the  shift  other  than  first 
loaded  as  above,  shall  be  requested  from  the  ware- 
house or  yard  and  delivered  by  vehicle  operated 
by  Teamsters. 

"It  was  further  mutually  agreed  that  a  composite 
crew  of  Warehousemen  and  Electricians  shall  work 
together  in  the  warehouse  storing  electrical  ma- 
terial exclusively.  One  to  one  ratio  between  the 
two  crafts  shall  be  maintained  as  equally  as  pos- 
sible." [Teamsters'  Ex.  6A]. 
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The  agreement  referred  to  in  the  first  paragraph  of 
the  Carter-Leigon  Agreement  was  dated  February  11, 
1942  and  was  executed  by  the  International  Unions 
[Electricians  and  Teamsters]  and  provided: 

"It  is  hereby  agreed  that  the  operators  of  vehicles 
delivering  electrical  material  come  under  the  juris- 
diction of  the  INTERNATIONAL  BROTHER- 
HOOD OF  TEAMSTERS,  CHAUFFEURS, 
WAREHOUSEMEN  AND  HELPERS. 
"It  is  further  agreed  that  the  operators  of  vehicles 
used  for  electrical  construction  work,  maintenance 
work,  or  electrical  repair  work — that  is,  when  such 
vehicles  are  used  for  transporting  man  or  men  and/ 
or  material  to  and  from  job,  and  said  vehicle  re- 
mains at  job  site  with  man  or  men  in  the  per- 
formance of  electrical  work,  and  the  operation  of 
the  vehicle  is  an  integral  part  of  the  work — such 
operator  comes  under  the  jurisdiction  of  the  IN- 
TERNATIONAL BROTHERHOOD  OF  ELEC- 
TRICAL WORKERS. 

"It  is  understood  and  agreed  that  the  equipment 
operated  by  electrical  workers  shall  only  be  the  truck 
carrying  the  line  and  maintenance  crews,  tools,  etc., 
to  and  from  the  job,  or  the  emergency  car  from 
electrical  contracting  shops  carrying  only  tools  and 
repair  equipment  for  emergency  work.  Operation 
of  all  delivery  equipment  for  the  delivery  of  mate- 
rials of  all  character,  such  as  poles,  pipes,  trans- 
formers, cables,  and  electrical  appliances,  such  as 
refrigerators,  radios,  etc.,  shall  be  the  jurisdiction 
of  the  INTERNATIONAL  BROTHERHOOD 
OF  TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS."  [Teamsters' 
Ex.  6B]. 
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As  will  be  noted  both  Agreements  were  between  the 
two  unions  only  and  neither  contained  any  arbitration 
procedure  for  determining  their  appHcation.  The 
Board  in  making  its  determination  following  the  Sec- 
tion 10 (k)  Hearing  concluded  that  these  agreements 
did  not  give  any  right  to  the  work  assignments  to  the 
Teamsters  Union.  That  determination  was  based  on 
the  long  history  of  practice  at  the  Nevada  Test  Site 
where  the  Carter-Leigon  Agreement  has  never  been  ap- 
plied to  compounds  in  the  manner  contended  for  by 
Respondent.  The  decision  was  also  based  on  testi- 
mony of  a  number  of  witnesses  who  were  present  at  the 
time  the  Agreement  was  negotiated  and  executed  in 
1952.  The  evidence  was  to  the  effect  that  the  subject 
matter  of  the  Carter-Leigon  Agreement  was  a  particu- 
lar warehouse  storing  electrical  supplies  exclusively  lo- 
cated in  Mercury,  Nevada  and  had  no  application  at  all 
to  forward  areas  compounds.  We  do  not  understand 
Respondents  to  take  exception  to  the  Board's  determina- 
tion in  this  regard;  we  understand  only  that  they  object 
to  the  Board  exercising  jurisdiction  to  make  such  de- 
termination. 

Also  the  Teamsters  rely  as  to  certain  aspects  of  the 
disputed  work  assignments  on  a  Joint  Board  award 
which  it  contends  awarded  the  disputed  work  to  them 
[Teamsters'  Ex.  13].  This  award  was  rendered  under 
the  procedure  set  out  in  the  agreement  of  the  Respond- 
ent with  REECO  [Teamsters'  Ex.  5].  It  was  later 
clarified  by  the  Joint  Board  upon  request  of  REECO 
[Teamsters'  Exs.  14  and  15].  The  body  making  that 
award  was  a  bi-partite  committee  consisting  one-half  of 
Respondent  itself  and  the  other  half  employer  contrac- 
tors having  agreements  with  the  Teamsters'  Union.  The 
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Electricians'  Union  and  electrician  employers  were 
neither  covered  by  the  agreement  nor  party  to  the  pro- 
cedure resulting  in  the  award.  REECO  contends  that 
the  award  is  invalid  since  the  agreement  under  which 
it  was  given  expressly  states  [Teamsters'  Ex.  5]  Sec- 
tion II,  subparagraph  D  that  the  Joint  Board  may  not 
resolve  any  jurisdictional  disputes  [See  Footnote  23  of 
Trial  Examiner's  Decision,  R.  35]. 

The  Electricians'  Union  proceeded  under  their  agree- 
ment with  REECO  and  presented  their  work  assign- 
ment claim  to  the  Joint  Conference  Committee  proce- 
dure set  forth  in  that  agreement.  They  likewise  re- 
ceived an  award  setting  forth  their  right  to  the  work 
[IBEWExs.  2Aand2B]. 

Shortly  after  the  Charge  was  filed  giving  rise  to  this 
case  [May  5,  1964,  R.  3]  the  Teamsters  filed  an  ac- 
tion in  the  Nevada  Federal  District  Court  seeking  to  en- 
force such  award  and  to  litigate  its  asserted  contrac- 
tual claims.  The  pleadings  in  that  case  were  placed  into 
evidence  in  a  Hearing  before  the  Trial  Examiner  as 
General  Counsel's  Exhibits  6A  through  6F  inclusive. 
General  Counsel's  Exhibit  6F  is  an  Order  of  the  Dis- 
trict Court  staying  that  proceeding  pending  final  res- 
olution of  this  unfair  labor  practice  case  before  the 
Board  and  the  Court.  The  Court's  authority  to  stay  its 
jurisdiction  in  recognition  of  the  primary  jurisdiction 
of  the  Board  was  recently  upheld  by  this  Court  in  a 
case  directly  in  point  and  also  involving  REECO  and 
the  Nevada  Test  Site  (United  Association,  etc.,  v.  Hon. 
Roger  D.  Foley  Jr.,  Judge  of  the  U.S.  District  Court, 
District  of  Nevada,  CA-9,  No.  21562). 

In  this  context  we  reach  Respondent's  first  affirma- 
tive defense  to  this  Petition  for  Enforcement,  its  con- 


—14— 

tention  that  since  its  claims  are  based  upon  contract  (we 
assume  the  Carter-Leigon  Agreement  and  its  collec- 
tive bargaining  agreement)  the  Board  is  without  juris- 
diction to  resolve  the  dispute  and  the  Federal  District 
Court  is  the  only  tribunal  who  may  declare  contract 
rights. 

We  submit  that  Respondent's  contention  is  totally 
lacking  in  merit.  In  the  first  place  Section  10(k)  of 
the  Act  not  only  authorizes  the  Board  to  resolve  a  juris- 
dictional dispute,  it  requires  it  to  do  so.  This  was  the 
decision  of  the  Supreme  Court  in  N.L.R.B.  v.  Radio 
and  Broadcast  Engineers  (1961),  364  U.S.  573.  In 
that  case  both  of  the  disputing  unions,  as  here,  had  a 
collective  bargaining  agreement  with  the  employer. 
While  the  terms  of  the  agreements  did  not  largely  enter 
into  resolutions  of  dispute,  it  is  at  least  of  some  value 
that  the  Supreme  Court's  holding  that  Section  10(k) 
of  the  Act  both  authorized  and  required  the  Board  to 
determine  the  merits  of  a  jurisdictional  dispute  occurred 
in  a  context  in  which  the  disputing  unions  had  written 
agreements  with  the  employer. 

Even  more  directly  in  point  is  the  decision  of  the 
Supreme  Court  in  Carey  v.  Westinghoiise  Electric  Corp. 
(1964),  375  U.S.  261.  In  that  case  the  union  sought 
to  compel  arbitration  of  its  claim  to  be  the  exclusive 
representative  of  employees  performing  certain  work  as- 
signments to  the  exclusion  of  another  labor  organiza- 
tion whose  employees  were  performing  the  work.  Noth- 
ing had  occurred  (that  is  concerted  activity)  to  war- 
rant the  Board  exercising  its  unfair  labor  practice  juris- 
diction and  no  proceeding  was  pending  before  the 
Board.  In  this  context  the  Supreme  Court  held  that 
there  was  no  reason  why  arbitration  between  the  em- 
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ployer  and  one  of  the  unions  should  not  go  forward. 
In  its  decision  the  Supreme  Court  strongly  emphasized 
the  fact  that  no  Board  proceeding  was  pending  or  fore- 
seen.    At   the   same   time   the    Court    recognized   that 
if  the  Board  did  take  jurisdiction  that  it  would  have 
superior  authority  over  any  arbitration  award. rendered 
under  the  agreement.     Thus  the  Supreme  Court  stated : 
"Should  the  Board  disagree  with  the  arbiter,  by 
ruling,   for  example,   that  the  employees   involved 
in  the  controversy  are  members  of  one  bargain- 
ing unit  or  another,  the  Board's  ruling  would,  of 
course,  take  precedence ;  and  if  the  employer's  ac- 
tion had  been  in  accord  with  that  ruling,  it  would 
not  be  liable  for  damages  under  §  301. 

"The  superior  authority  of  the  Board  niay  he  in- 
voked at  anytime.  Meanwhile  the  therapy  of  arbi- 
tration is  brought  to  bear  in  a  complicated  and 
troubled  area"  (Emphasis  added).  Carey  v.  West- 
inghouse  Electric  Corp.,  375  U.S.  261,  272. 

In  Carey  v.  General  Electric  Company  (^2nd  Cir. 
1963),  315  F.  2d  499,  the  facts  were  essentially  the 
same,  that  is,  no  Labor  Board  proceeding  existed  or 
was  anticipated,  and  the  court  directed  arbitration.  The 
fact  that  the  court  would  not  have  done  so  if  a  Board 
proceeding  was  in  existence,  (or  a  conflict  existed,  as 
here)  however,  is  clearly  demonstrated  by  its  following 
statement : 

u|2  *  *  *  \Ye  note,  in  passing,  that  even 
though  the  possibility  of  some  future  presenta- 
tion of  the  representation  issue  to  the  NLRB 
should  not  forestall  the  courts  from  directing  arbi- 
tration, it  is  not  at  all  inconsistent  for  a  court  to 
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defer  its  judgment  shotdd  the  Board  already  he 
seised  of  jurisdiction  over  a  complaint  by  one  of 
the  parties  to  the  contract.  See  Note  59  Colum.  L. 
Rev.  at  170."  (Emphasis  added).  Carey  v.  Gen- 
eral Electric  Company,  315  F.  2d  499,  Footnote  12, 
511. 

In  Local  33,  Int.  Hod  Carriers,  etc.  v.  Mason  Tend- 
ers, Etc.  (2nd  Cir.  1961),  291  F.  2d  496,  the  court 
also  ordered  arbitration  of  what  was  essentially  a  ju- 
risdictional dispute  between  two  labor  unions.  The  court 
was  careful  to  note  that  it  was  doing  so  in  a  context 
in  which  there  was  no  proceeding  pending  before  the 
National  Labor  Relations  Board  and  nothing  had  oc- 
curred to  justify  anticipating  such  a  proceeding,  noting, 
however : 

"Perhaps  it  is  fair  to  conclude  that  where  the 
contract  sued  upon  impinges  upon  some  clearly  es- 
tablished activities  of  the  NLRB  a  District  Court 
must  step  aside  or  at  least  stay  its  hand  *  *  *" 
Local  33,  Int.  Hod  Carriers  Etc.  v.  Mason  Tend- 
ers, Etc.,  291  F.  2d  496,  503. 

In  N.L.R.B.  V.  Local  825,  Internafl  Un.  of  Op- 
erating Engineers  (3rd  Cir.  1964),  326  F.  2d  213,  the 
respondent  union  in  part  defended  its  claim  to  disputed 
work  in  a  jurisdictional  dispute  with  another  union  on 
the  grounds  that  it  had  an  arbitration  award  for  such 
work.  The  Court  held  that  this  award  was  not  binding 
on  the  other  union  and  therefore  was  not  binding  upon 
the  Board.  As  that  decision  reflects  on  its  face,  the 
Board  in  making  the  work  assignment  determination 
interpreted  and  applied  the  collective  bargaining  agree- 
ments of  both  unions  and  the  Court  affirmed  and  en- 
forced the  Board's  Order. 
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The  authorities,  we  submit,  establish  the  principle 
in  directly  comparable  circumstances  that  the  Board  has 
authority  and  jurisdiction  to  determine  work  assign- 
ment disputes  notwithstanding  the  fact  that  one  party's 
claim  is  based  upon  a  contractual  assertion.  Other  cases 
recognizing  the  Board's  jurisdiction  as  primary  to  the 
Court's  in  similar  context  are : 

Kentile  Inc.  v.  Local  Union  457,  United  Rub- 
ber, C,  L.  &  P.  Wkrs.  ( E.D.N. Y.  1964), 
288  F.  Supp.  541 ; 
McLeod  V.  American  Fed.  of  Television  &  Radio 
Artists,  N.Y.  Loc.  (S.D.  N.Y.  1964),  234 
F.  Supp.  832; 
International  Union,  Etc.  v.  Metal  Polishers, 
Etc.,  Union  (S.D.  Cal.  1960),  180  R  Supp. 
280. 

Respondent's  contention  is  based  perhaps  in  part 
upon  authorities  which  are  not  applicable  in  these  cir- 
cumstances and  which  have  been  largely,  if  not  totally, 
overruled  by  the  Supreme  Court,  We  refer  to  the  de- 
cisions of  this  Court  in  Square  D  Company  v.  N.L.R.B. 
(9th  Cir.  1964),  332  F.  2d  360  and  N.L.R.B.  v.  C  &  C 
Plywood  Corporation  (9th  Cir.  1965),  351  F.  2d  224. 
In  both  of  those  decisions  this  Court  held  that  the  ques- 
tion of  whether  or  not  the  employer  had  refused  to 
bargain  as  required  by  the  Act  was  only  indirectly  in- 
volved. The  Court  reasoned  that  the  essential  character- 
istic of  the  dispute  was  the  interpretation  of  a  contract 
and  only  secondarily  was  the  question  of  unfair  labor 
practice  involved.  The  Court  held  that  in  such  a  con- 
text the  Board  should  leave  the  matter  to  contractual 
litigation  either  judicially  or  by  arbitration.  In  the  in- 
stant case  the  essential  characteristic  of  the  dispute  is 
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a  jurisdictional  dispute  prohibited  by  the  Act.  It  is  a 
quarrel  involving  concerted  activity  between  two  unions 
over  which  group  of  employees  shall  have  exclusive 
right  to  perform  certain  work.  While  both  may  predi- 
cate their  claims  upon  contract  as  well  as  practice,  this 
does  not  change  the  character  of  the  prohibited  activity. 
Indeed  jurisdictional  disputes  are  typically  disputes  in 
which  one  or  more  of  the  unions  alleges  a  contractual 
basis  for  its  claim.  The  two  collective  bargaining  agree- 
ments are  agreements  only  between  the  Respondent 
union  and  REECO  and  the  Electricians  and  REECO 
and  not  between  the  Respondent  union  and  Electri- 
cians. Therefore,  any  award  under  either  agreement 
is  not  binding  on  the  other  union.  The  only  means  of 
resolving  such  a  tri-partite  dispute  is  through  the 
Board's  proceedings  since  the  parties  have  not  seen  fit 
to  execute  a  tri-partite  document  providing  a  conclu- 
sive means  of  determining  which  union  is  entitled  to 
the  exclusive  work  assignment.  We  submit  therefore 
that  the  rationale  of  either  the  Square  D  case  or  the 
C  &  C  Plywood  case  is  not  applicable  to  an  unfair 
labor  practice  involving  a  jurisdictional  dispute. 

The  Supreme  Court  granted  certiorari  in  the  C  &  C 
Plywood  case  and  reversed  it.  N.L.R.B.  v.  C  &  C  Ply- 
wood Corp.  (1967),  385  U.S.  421,  17  L.  Ed.  2d  486. 
The  Supreme  Court  held  that  the  Labor  Board  was 
given  authority  by  Congress  to  interpret  and  apply  con- 
tracts where  it  was  essential  to  its  determination  of  un- 
fair labor  practices.  It  stated : 

"The  legislative  history  of  the  Labor  Act,  the 
precedent  interpreting  it,  and  the  interest  of  its 
efficient  administration  thus  all  lead  to  the  con- 
clusion that  the  Board  had  jurisdiction  to  deal  with 
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the  unfair  labor  practice  charge  in  this  case.  We 
hold  that  the  Court  of  Appeals  was  in  error  in 
deciding  to  the  contrary." 

N.L.R.B.  V.  C  &  C  Plywood  Corp.   385   U.S. 
421,....,  17  L.  Ed.  2d  486,  493. 

In  C  &  C  Plyzvood  the  contract  did  not  include  the 
usual  arbitration  provision  found  in  union  agreements. 
However,  this  was  not  the  predicate  of  the  Supreme 
Court's  decision.  This  is  illustrated  by  the  fact  that  on 
the  same  day  that  the  Supreme  Court  decided  the  C  &  C 
Plywood  case  it  also  decided  N.L.R.B.  v.  Aane  In- 
dustrial Co.  (1967),  385  U.S.  432,  17  L.  Ed.  2d  495. 
Essentially  the  same  question  was  presented  to  the  Su- 
preme Court  in  this  case  and  the  contract  in  question 
did  include  an  arbitration  provision.  The  Supreme 
Court  reversed  the  Court  of  Appeals  holding  refusing 
to  enforce  the  Board's  Order  on  the  same  ground  as 
C  &  C  Plyzvood  and  the  Square  D  case.  The  presence 
of  an  arbitration  clause  in  the  agreement  did  not  lead 
the  Court  in  the  Acnie  Industri-al  case  to  any  different 
conclusion  than  it  reached  the  same  day  in  the  C  &  C 
Plywood  decision  and  on  the  same  point. 

In  N.L.R.B.  V.  Hitttig  Sash  &  Door  Co.,  Inc.   (8th 
Cir  1967),  ....  F.  2d  ....,  65  L.R.R.M.  2431,  the  Court 
sidered  the  question  of  whether  the  C  &  C  Plywood 
decision  of  the  Supreme  Court  applied  only  where  the 
agreement    did    not    contain    an    arbitration    clause    or 
whether  it  affirmed  the  Board's  jurisdiction  to  interpret 
and  apply  contracts  without  regard  to  the  presence  or 
absence  of  an  arbitration  clause.  That  Court  concluded: 
"It  is  also  possible,  perhaps,  for  one  to  say  that 
in  C  &  C  Plywood  the  Court  emphasized  the  ab- 
sence  of   an   arbitration   provision   and   seemingly 
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used  this  in  partial  justification  of  the  conclusion 
it  reached,  whereas  in  Acme  it  contrarily  expressed 
concern  about  overburdening  that  same  arbitral 
process.  If  there  is  any  trace  of  logical  inconsist- 
ency here,  it  is  lost  and  rendered  meaningless,  we 
think,  in  what  we  regard  as  the  other  overriding 
and  vital  features  of  the  two  decisions,  namely, 
that,  of  itself,  neither  the  presence  of  a  problem 
of  contract  interpretation  nor  the  presence  of  an 
arbitration  provision  in  the  contract  deprives  the 
Board  of  jurisdiction." 
N.L.R.B.  V.  Hiittig  Sash  &  Door  Co.,  ....  F. 
2d  ...-,  65  L.R.R.M.  2435. 

Finally,  the  question  we  have  been  considering  was 
brought  to  this  Court's  attention  in  N.L.R.B.  v. 
Honolulu  Star-Bulletin,  Inc.  (9th  Cir.  1967),  372  F. 
2d  691.  The  Court  had  withheld  decision  in  this  case 
pending  determination  of  the  C  &  C  Plydjood  case  by 
the  Supreme  Court.  Here,  again,  the  issue  before  the 
Court  was  whether  the  refusal  to  bargain  determina- 
tion was  within  the  Board's  authority  since  its  deter- 
mination required  consideration  of  contractual  matters. 
The  decision,  rendered  after  the  Supreme  Court's  C  & 
C  Plywood  decision,  recognized  the  authority  of  the 
Board  to  determine  contract  matters  stating  that  the 
Supreme  Court's  decision  "*  *  *  unquestionably  de- 
termined the  issue  of  the  Board's  jurisdiction  in  this 
case"  372  F.  2d  at  693. 

In  the  Honohdu  Star  Bidletin  case  the  Court  did  not 
consider  whether  or  not  the  agreement  in  question  con- 
tained an  arbitration  clause.  The  record  before  the 
Court  has  been  inspected  and  it  also  does  not  disclose 
whether  the  agreement  contained  an  arbitration  clause. 
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The  presence  or  absence  of  such  a  clause  was  obviously 
treated  by  the  Court  as  being  irrelevant  to  its  recogni- 
tion that  the  Board  has  jurisdiction  in  the  exercise  of 
its  unfair  labor  practice  prosecuting  authority  to  inter- 
pret and  apply  contract  provisions. 

It  is  submitted  therefore  that  there  is  much  author- 
ity in  judicial  recognition  of  the  Board's  jurisdiction 
to  interpret  and  apply  contracts  in  the  exercise  of  its 
otherwise  clearly  established  authority.  The  Act  itself 
recognizes  this  in  Section  10(a),  (29  U.S.C.  Section 
160(a))  where  the  authority  of  the  Board  to  prosecute 
unfair  labor  practices  is  established.  The  Act  there 
states  "this  power  shall  not  be  affected  by  any  other 
means  of  adjustment  or  prevention  that  has  been  or 
may  be  established  by  agreement,  law  or  otherwise." 

II. 

The  Complaint  Properly  Alleged  and  Prosecuted 
Conduct  Arising  After  the  Filing  of  the 
Amended  Charge. 

Respondent  contends  that  the  original  Charge  filed 
May  5,  1964,  and  the  Amended  Charge  filed  May  11, 
1964,  complained  only  of  Respondent's  economic  action 
taken  in  connection  with  the  "composite-staffing"  of  the 
forward  compounds  and  did  not  relate  to  the  dispute 
as  to  the  "hauling"  of  material  from  the  forward  com- 
pounds to  the  point  of  use.  While  Respondent  admits 
that  the  "hauling"  dispute  existed  prior  to  the  filing  of 
the  charges  by  REECO,  Respondent  argues  that  no  eco- 
nomic action  was  taken  in  connection  with  this  dispute 
during  the  periods  covered  by  said  charges  [R.  68]. 

Initially  it  should  be  noted  that  the  Amended  Charge 
filed  by  REECO  on  May  11,  1964,  specifically  asserted 
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that  the  activity  engaged  in  by  Respondent  at  the  Ne- 
vada Test  Site  had  as  one  of  its  objectives  to  force  and 
require  REECO  to  assign  the  work  of  "transporting 
.  .  .  materials  from  the  point  of  .  .  .  unloading  ...  to 
the  point  of  installation  or  utilization"  [R.  6]  to  team- 
sters. 

The  Trial  Examiner  specifically  concluded  that  the 
"hauling"  issue  had  been  raised  by  the  Amended  Charge 
[R.  33]. 

Even  if  the  Charge  and  Amended  Charge  had  not 
specifically  alleged  the  existence  of  actions  by  Respond- 
ent relating  to  "hauling"  issue,  these  activities  could  be 
and  were  properly  considered  as  matters  within  the 
jurisdiction  of  the  Board  under  Section  10(k).  The 
Trial  Examiner  quite  properly  concluded  that  the  filing 
of  a  charge  does  not  crystalize  the  Board's  jurisdic- 
tion to  actions  taken  prior  to  the  fiHng  of  that  charge 
but  on  the  contrary  is  merely  an  initiating  procedure 
which  sets  in  motion  the  investigatory  machinery  of  the 
Board  as  to  all  conduct  both  prior  and  subsequent  to 
the  filing  of  the  charge  relating  to  the  general  type  of 
unfair  labor  practice  which  has  been  alleged  [R.  33]. 
When  this  very  issue  was  presented  to  the  United  States 
Supreme  Court  in  N.L.R.B.  v.  Fant  Milling  Co.  (1958), 
360  U.S.  301.  the  court  held: 

"A  charge  filed  with  the  Labor  Board  is  not 
to  be  measured  by  the  standards  applicable  to  a 
pleading  in  a  private  lawsuit.  Its  purpose  is 
merely  to  set  in  motion  the  machinery  of  an  in- 
quiry. Labor  Board  v.  I.  &  M.  Electric  Co.,  318 
U.S.  9,  18.  The  responsibility  of  making  that  in- 
quiry, and  of  framing  the  issues  in  the  case  is 
one  that  Congress  has  imposed  upon  the  Board,  not 
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the  charging  party.  To  confine  the  Board  in  its 
inquiry  and  in  framing  the  complaint  to  the  spe- 
cific matters  alleged  in  the  charge  would  reduce  the 
statutory  machinery  to  a  vehicle  for  the  vindica- 
tion of  private  rights.  This  would  be  alien  to  the 
basic  purpose  of  the  Act.  The  Board  was  created 
not  to  adjudicate  private  controversies  but  to  ad- 
vance the  public  interest  in  eliminating  obstruc- 
tions to  interstate  commerce,  as  this  Court  has  rec- 
ognized from  the  beginning.  Labor  Board  v.  Jones 
&  Laughlin,  301  U.S.  1. 

"Once  its  jurisdiction  is  invoked  the  Board  must 
be  left  free  to  make  full  inquiry  under  its  broad 
investigatory  power  in  order  properly  to  discharge 
the  duty  of  protecting  public  rights  which  Con- 
gress has  imposed  upon  it.  There  can  be  no  justi- 
fication for  confining  such  an  inquiry  to  the  pre- 
cise particularizations  of  a  charge.  For  these  rea- 
sons we  adhere  to  the  views  expressed  in  National 
Licorice  Co.  v.  Labor  Board." 

N.L.R.B.  V.  Fant  Milling  Co.,  360  U.S.  301, 
307-309. 

In  reaching  this  conclusion  the  Supreme  Court  upheld 
a  previous  Supreme  Court  decision  in  National  Licorice 
Co.  V.  N.L.R.B.  (1940),  309  U.S.  350,  369.  The  ap- 
rpoach  of  the  Trial  Examiner  in  the  instant  case  has 
been  consistently  followed  by  the  Board. 

See  E.g.: 

Texas   Industries,   Lie.    (1962),    139    N.L.R.B. 

365,  366-367; 
Lodge    68    of    the    hit'l    Ass'n    of    Machinists 
(1949),  81  N.L.R.B.  1108,  1113  at  n.  3. 
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To  the  extent  that  there  is  any  limitation  upon  the 
Board  in  prosecuting  unfair  labor  practices  arising  after 
the  filing  of  the  charge,  this  limitation  relates  only  to 
conduct  which  would  violate  provisions  of  the  Act  un- 
related to  the  provisions  upon  which  the  charge  was 
based.  Thus,  the  Supreme  Court  in  the  National  Lico- 
rice Co.,  supra,  decision  stated : 

"Whatever  restrictions  the  requirements  of  a 
charge  may  be  thought  to  place  upon  subsequent 
proceedings  by  the  Board,  we  can  find  no  warrant 
in  the  language  or  purposes  of  the  Act  for  saying 
that  it  precludes  the  Board  from  dealing  adequately 
with  unfair  labor  practices  which  are  related  to 
those  alleged  in  the  charge  and  which  grow  out  of 
them  while  the  proceeding  is  pending  before  the 
Board.  *  *  *" 
National  Licorice  Co.  v.  N.L.R.B.,  309  U.S. 
350,  84  L.  Ed.  799,  813. 

Accord: 

N.L.R.B.  V.  Fant  Milling  Co.,  supra,  360  U.S. 
301,  309. 

Again,  in  N.L.R.B.  v.  Lasko  Metal  Products,  Inc.  (6th 
Cir.  1966),  363  F.  2d  529,  the  court  in  finding  juris- 
diction in  a  case  similar  to  the  one  before  this  Court 
stated : 

"This  language  in  the  Union  charge  was  cer- 
tainly adequate  to  fulfill  the  statutory  requirement 
and  to  initiate  NLRB  action.  Once  a  charge  has 
been  made,  the  NLRB  investigation  and  complaint 
are  not  confined  to  the  specific  details  of  the  charge 
but  may  extend  to  related  matters  of  the  same  class 
of  violations  charged.    [Citations  omitted]" 

N.L.R.B.  V.  Lasko  Metal  Products,  Inc.,  363  F. 
2d  529,  530. 
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The  Respondents  contend  that  their  economic  actions 
relating  to  "hauling"  commenced  on  May  11,  1964,  after 
the  filing  of  both  the  Charge  and  Amended  Charge,  and 
that  this  activity  did  not  permit  the  Board  to  find  a 
violation  of  Section  8(b)(4)(D)  as  to  both  the  "com- 
posite-staffing" and  the  "hauling"  disputes  since  they 
involved  "different  and  unrelated  claims"  [R.  69].  This 
argument  ignores  the  fact  that  the  "hauling"  dispute 
was  in  fact  in  existence  at  the  time  Respondent  filed 
the  Charge  and  Amended  Charge  [R.  68],  that  the 
Amended  Charge  specifically  referred  to  the  "hauling" 
dispute  and  that  both  the  "composite-staffing"  and 
the  "hauling"  unfair  labor  practice  violations  involved 
activities  in  violation  of  Section  8(b)(4)(D),  consti- 
tuted part  of  a  comprehensive  jurisdictional  dispute  and 
took  place  as  a  part  of  a  continuous  series  of  activities. 
Thus,  it  is  quite  clear  that  the  Board  did  not  exceed  its 
jurisdiction  in  connection  with  the  "hauling"  dispute. 

III. 

The    Board    Properly    Ordered    the    Issuance    of    a 
"Broad  Form"  Cease  and  Desist  Order 

Respondent  urges  that  all  economic  action  taken  by 
Respondent  related  to  work  being  assigned  by  REECO 
to  the  Electricians  and  that  Respondent  did  not  en- 
gage in  a  jurisdictional  dispute  with  any  craft  other 
than  the  Electricians  [R.  69-70].  Based  upon  this  con- 
tention, Respondent  argues  that  the  Cease  and  Desist 
Order  and  Notice  pursuant  thereto  should  be  modified 
to  cover  only  the  work  in  dispute  between  the  Respond- 
ent and  the  Electricians  [R.  70-71]. 

The  premise  upon  which  Respondent  bases  its  argu- 
ment arises  from  a  complete  misconception  of  the  find- 
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ings  of  the  Board  and  the  Trial  Examiner.  The  Board 
in  making  its  jurisdictional  determination  held  that  the 
proscribed  activity  was  engaged  in  only  to  compel  a 
change  of  work  assignments  from  the  Electricians  to 
Respondent  [R.  9-10].  The  Trial  Examiner  found 
that  while  that  was  the  purpose  of  the  proscribed  ac- 
tivity, it  was  intentionally  directed,  by  means  of  job 
interference,  not  only  to  supplies  and  materials  destined 
to  electricians,  but  to  all  of  the  various  trades  [R.  20]. 
Respondent  states  this  holding  as  being  one  paramount 
to  a  holding  that  proscribed  activity  directed  to  non-elec- 
tricial  trades  constituted  a  jurisdictional  strike  as  to 
such  non-electrical  trades.  This  is  not  at  all  the  effect 
of  the  Examiner's  finding.  He  merely  found  that  the 
Respondent  interfered  with  the  work  of  all  trades  to  sup- 
port its  jurisdictional  claims  against  the  Electricians. 

The  holding  of  the  Trial  Examiner  is  more  than 
abundantly  supported  by  the  record.  Respondent  in- 
stituted and  continued  a  course  of  conduct  designed  to 
interfere  with  all  of  the  various  trades  in  the  forward 
area. 

At  noon  on  May  11,  1964,  Teamster  Business  Agent 
Batista  openly  instructed  the  warehousemen  that  they 
were  to  sit  down  and  do  no  work  after  they  returned 
from  their  luncheon  break  at  12:30  [Tr.  290-291, 
1666].  The  warehousemen  complied  and  engaged  in 
what  amounted  to  a  sit-down  strike  at  the  Mercury 
warehouse.  During  that  time,  they  refused  to  do  any 
work,  including  any  issue  of  material  to  any  craft. 
While  their  interferences  in  the  morning  allegedly  re- 
lated only  to  electrical  supplies,  in  the  afternoon  this 
was  converted  into  a  wholesale  refusal  to  issue  or  de- 
liver materials  to  any  compound  or  to  any  craft   [Tr. 
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290-291].  All  of  this  was  admitted  by  Teamster  Ste- 
ward Gile  [Tr.  1666-1667].  At  approximately  2:30  in 
the  afternoon,  the  Company  advised  the  Union  officials 
that  the  employees  were  not  being-  paid  while  on  the 
sit-down  strike,  whereupon  they  all  walked  off  the  job. 

On  May  12,  1964,  the  Teamsters  declared  a  general 
Teamsters  strike  and  placed  a  picket  line  at  the  entrances 
to  the  test  site,  and  this  strike  was  participated  in  by 
all  members  of  the  Teamsters  Union  employed  by  the 
Company.  It  lasted  mitil  enjoined  [Tr.  2110-2111,  294, 
292]  by  the  Federal  District  Court  upon  the  petition 
of  the  Regional  Director, 

Mr.  William  Carter,  the  Teamsters  highest  executive 
officer  [Tr.  86],  admitted  that  on  or  about  April  17, 
1964,  he  ordered  his  business  agents  to  go  to  the  Test 
Site  and  instruct  all  stewards  and  warehousemen  not  to 
permit  the  loading  and  delivery  of  any  materials  to 
the  forward  compounds  [Tr.  307,  308,  309,  310,  314, 
383].  The  result  was  that  these  business  agents  on 
the  next  day  complied  with  Mr.  Carter's  demands  [Tr. 
2078-2079,  2071]  and  as  will  hereafter  appear,  deliver i<?s 
to  all  compounds  for  all  crafts  in  the  forward  areas 
were  completely  disrupted.  Mr.  Carter  subsequently  con- 
tradicted his  earlier  testimony  and  stated  that  his  busi- 
ness agents  had  misunderstood  him  and  that  his  in- 
structions had  been  to  stop  deliveries  of  material  to  the 
electrical  compounds  only  [Tr.  2079]. 

What  actually  happened  after  Mr.  Carter  gave  his  in- 
structions to  the  business  agents  on  or  about  April  17, 
1964,  is  the  following:  Richard  A.  Campbell,  an  area 
superintendent  operating  from  a  compound  located  in 
Area  12  which  employed  all  of  the  various  crafts,  such 
as  electricians,  laborers,  plumbers,  sheetmetal  workers, 
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operating  engineers,  carpenters,  painters  and  ironwork- 
ers [Examiner's  Ex.  4,  124-125  of  General  Counsel 
Ex.  3]  was  called  upon  by  Mr.  Batista,  a  Teamster 
Business  Agent,  with  two  stewards  and  advised  that 
"We  would  not  be  able  to  receive  any  material  unless  we 
had  a  Teamster  clerk  to  check  it  off  at  the  time  it  was 
delivered  and  tally  it  in."  That  function  was  then  being 
performed  by  the  crafts  mentioned.  Thereafter,  the 
shuttle  truck  from  the  Mercury  warehouses  would  drive 
up  to  the  yard  "but  he  wouldn't  stop,  he  would  just 
drive  right  on  through  .  .  ."  [Examiner's  Ex.  4,  129- 
130  of  General  Counsel  Ex.  3]. 

William  E.  Boggs,  the  Warehouse  Superintendent  in 
the  warehouse  in  Area  12,  was  advised  by  his  driver 
Steward  Gwinn  that  "*  *  *  they  would  not  deliver  ma- 
terial to  any  compound  where  there  was  not  a  Team- 
ster clerk  to  receive  it,  or  a  Teamster  forklift  operator  to 
unload  it."  This  statement  referred  to  compounds  in 
the  various  areas,  and  the  threats  and  subsequent  exe- 
cution of  them  (as  in  the  case  of  Campbell)  included 
but  was  not  limited  to  electrical  compounds.  There- 
after, the  Teamsters  loaded  trucks  for  the  various  com- 
pounds but  loads  were  received  back  at  the  warehouse 
yard  without  having  been  delivered,  all  as  threatened 
by  the  steward.  This  condition  continued  for  some  two 
or  three  days  [Examiner's  Ex.  4,  139-141  of  General 
Counsel  Ex.  3].  Significantly,  each  truckload  of  sup- 
plies which  the  driver  refused  to  deliver  out  of  the 
Area  12  warehouse  during  this  time  were  supplies  des- 
tined for  a  single  craft  [Examiner's  Ex.  4,  141-142  of 
General  Counsel  Ex.  3].  Quite  commonly  a  truckload 
consists  of  supplies  for  various  crafts  but  this  was  not 
so  in  these  cases.     Since  each  load  was  for  a  single 
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craft,  this  means  there  were  refusals  to  deliver  loads 
which  had  no  electrical  supplies  aboard  as  they  consisted 
of  all  general  types  of  construction  supplies  including 
lumber  and  obviously  non-electrical  materials  [Exami- 
ner's Ex.  4,  140  of  General  Counsel  Ex.  3]. 

Sylvester  Hooks,  a  laborer  Foreman  employed  in  Area 
9  compound,  described  the  following  interferences :  On 
April  27,  1964,  he  requested  a  truck  from  the  Team- 
sters' pool  located  in  the  vicinity  of  Area  9  compound 
for  the  deHvery  of  fence  posts  to  be  used  by  the  labor- 
ers in  the  performance  of  their  work.  The  Teamster 
Foreman  (a  classification  covered  by  the  Teamsters' 
contract)  to  whom  Hooks  made  his  request  refused  to 
assign  a  truck  and  the  Teamster  steward  who  was  pres- 
ent "said  that  they  wouldn't  be  hauling  anything  to  or 
from  the  compound  until  they  got  teamster  warehouse- 
men and  a  forklift  operator  .  .  .  teamster  forklift  op- 
erator .  .  ."  [Examiner's  Ex.  4,  142-148  of  General 
Counsel  Ex.  3].  The  Teamster  steward  who  made  the 
statement  was  Hymas,  who  later  testified  (shown  on 
the  record  as  "Hyman")  but  carefully  avoided  any  ref- 
erence to  the  above-described  event. 

The  frivolity  with  which  the  Teamsters  engaged  in 
the  complete  frustration  of  the  attempts  by  crafts  to 
obtain  supplies  in  the  forward  compounds  was  best  de- 
scribed by  Mr.  Lavendar,  acting  Superintendent  of  gen- 
eral stores  in  the  main  Mercury  warehouse.  On  Mon- 
day, April  27,  and  Tuesday,  April  28,  he  took  precau- 
tions in  giving  instructions  to  Teamster  delivery  drivers 
concerning  the  delivery,  because  during  the  preceding 
week  drivers  had  returned  loads  to  the  warehouse 
which  had  been  dispatched  for  delivery  to  compounds 
[Tr.  270-271].     Commencing  Monday  morning,  April 
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27,  Mr.  Lavendar  called  the  Teamster  foreman,  Team- 
ster steward  and  each  driver  into  his  office  and  in- 
structed the  driver  that  he  was  to  take  his  assigned 
load  to  particular  area  superintendents,  to  see  that  it 
was  delivered  as  instructed  by  the  superintendent,  and 
that  he  was  not  to  return  to  Mercury  with  his  load; 
that  if  he  did,  he  would  be  subject  to  disciplinary  ac- 
tion. These  instructions  were  the  same  for  all  drivers, 
all  were  made  in  the  presence  of  the  Teamster  steward 
and  all  drivers  departed  with  their  loads  after  receiv- 
ing such  instructions.  This  was  some  ten  or  eleven 
drivers  on  April  27  and  28  [Tr.  276-277].  Notwith- 
standing these  instructions,  none  of  the  drivers  just 
mentioned  delivered  their  loads,  but  instead  returned 
them  to  the  warehouse.  As  each  driver  returned,  Mr. 
Lavendar  went  through  the  same  procedure.  He  called 
the  Teamster  steward  and  the  driver  into  his  office  and 
asked  why  the  driver  had  not  delivered  his  loads  to  the 
particular  area  as  instructed.  All  of  them  told  him  es- 
sentially the  same  thing,  which  was  that  Mr.  Batista, 
the  Teamster  Business  Agent,  had  instructed  them  if 
there  were  no  Teamster  personnel  to  offload  the  trucks, 
that  they  were  not  to  permit  them  to  be  unloaded,  but 
instead  were  to  return  them  loaded  to  the  warehouse. 
All  drivers  said  this  in  the  presence  of  the  Teamster 
Steward,  Mr.  Gile,  who  made  no  disagreement  [Tr.  301, 
278-279]. 

Each  delivery  driver  when  being  assigned  to  deliver 
a  load  of  materials  is  given  a  delivery  ticket  for  the 
supplies  which  he  is  to  deliver  to  each  craft,  so  that  he 
may  obtain  a  signature  from  each  craft  when  the  de- 
Hvery  is  made  [Tr.  270].  As  each  of  the  drivers  re- 
turned on  April  27  and  28,  Mr.  Lavendar  took  posses- 
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sion  of  the  various  delivery  tickets  covering  each  load 
[Tr.  279] .  These  were  produced  at  the  hearing,  and  the 
witness  went  through  all  delivery  tickets  for  all  the  loads 
which  were  not  delivered  pursuant  to  the  Business 
Agent's  instructions  on  April  27  and  28,  and  they 
clearly  prove  that  the  Teamsters  were  at  that  time  refus- 
ing to  deliver  materials  to  all  construction  crafts.  Thus 
the  materials  which  the  drivers  did  not  deliver  on  April 
27  and  28  included  those  for  electricians,  plumbers,  car- 
penters, office  supplies,  drillers  (operating  engineers), 
sheetmetal  workers,  ironworkers  [Tr,  281-288].  In 
some  instances  these  same  drivers  had  materials  on  their 
trucks  which  were  destined  for  one  of  the  recognized 
warehouses  in  addition  to  materials  for  a  compound. 
Significantly,  while  those  drivers  refused  to  deliver  the 
material  on  their  trucks  to  compounds,  they  did  make 
delivery  of  the  materials  destined  for  a  recognized 
Teamster  warehouse  [Tr.  282-283].  This  clearly 
proves  that  the  Teamsters  were  consciously  refusing  to 
deliver  to  all  of  the  various  trades,  since  there  was  no 
physical  inhibition  against  delivering  non-electrical  ma- 
terials to  any  particular  craft  compound  any  more  than 
there  was  to  a  recognized  warehouse.  In  other  words, 
the  Respondent  sought  to  enforce  its  demands  for  work 
assignments  of  electricians  not  only  by  refusing  to  de- 
liver to  that  craft,  but  by  a  general  refusal  to  deliver 
to  any  and  all  crafts  in  the  same  compound. 

The  Teamster  steward  present  when  Mr.  Lavendar 
gave  his  instructions  to  the  various  drivers  and  when 
those  drivers  explained  that  they  had  refused  to  deliver 
because  of  Batista's  instructions  was  Mr.  Gile  [Tr. 
279].  Mr.  Gile  testified  in  this  proceeding,  but  the 
Teamsters  asked  him  no  questions  concerning  the  events 
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described  by  Lavendar,  and  there  is  nothing  in  his  tes- 
timony or  in  his  conduct  which  in  any  way  implies  that 
the  drivers  were  not  speaking  truthfully  when  they 
stated  that  Batista,  the  Business  Agent,  had  instructed 
them  to  make  no  deliveries  to  any  compound  unless 
Teamster  personnel  offloaded  their  trucks.  Those 
statements,  being  made  in  the  presence  of  this  steward, 
who  made  no  disagreement  with  them,  and  the  failure 
of  the  Teamsters  to  inquire  of  him,  Mr,  Batista  or  the 
drivers  in  this  hearing  concerning  them  certainly  con- 
stitute an  admission  by  the  Teamsters  that  the  drivers 
spoke  truthfully  concerning  Batista's  instructions. 
There  were  many  other  instances  of  refusal  to  deliver 
to  various  crafts  [Tr.  404-406,  589-592,  866-867]. 

The  above-described  incidents  demonstrate  quite 
clearly  that  during  the  period  considered  in  this  pro- 
ceeding. Respondent  used  every  means  possible  and 
acted  upon  every  person  available  to  it  in  preventing 
the  delivery  of  materials  to  all  the  forward  compounds 
and  all  the  various  crafts  at  the  Nevada  Test  Site  and 
not  solely  the  Electricians.  Nowhere  in  its  Answer  To 
Petition  For  Enforcement  [R.  61-71]  does  Respond- 
ent deny  that  it  interfered  with  the  delivery  of  ma- 
terials to  various  craft  unions  other  than  the  Electri- 
cians. Rather,  Respondent  simply  argues  that  it  was 
not  engaged  in  a  jurisdictional  dispute  with  these  other 
crafts.  It  is,  of  course,  unnecessary  to  find  the  exist- 
ence of  a  jurisdictional  dispute  with  these  other  crafts 
to  support  the  broad  form  ease  and  Desist  Order  and 
Notice  at  issue  in  this  case.  It  need  only  be  shown 
that  Respondent  demonstrated  a  predisposition  to  coerce 
REECO  through  the  various  crafts  at  the  Nevada  Test 
Site  with  the  object  of  forcing  REECO  to  assign  par- 
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ticular  work  to  Respondent.  Once  it  is  demonstrated 
that  Respondent  in  attempting  to  accomplish  its  goals 
as  to  the  Electricians  also  refused  to  deliver  materials 
to  the  other  crafts  at  the  Nevada  Test  Site,  the  broad 
form  Cease  and  Desist  Order  and  Notice  are  within  the 
jurisdiction  of  the  Board  to  issue. 

The  propriety  of  the  issuance  of  a  broad  form  Cease 
and  Desist  Order  has  been  raised  most  frequently  in 
the  area  of  employer  unfair  labor  practices.  Thus,  the 
Supreme  Court  of  the  United  States  in  N.L.R.B.  v. 
Express  Pub.  Co.  (1940),  312  U.S.  426,  85  L.  Ed. 
930,  while  not  finding  the  basis  for  a  broad  form  order 
in  connection  with  certain  alleged  unfair  labor  practices 
on  the  part  of  the  employer,  set  out  what  has  become 
the  guide  line  to  the  propriety  of  issuing  such  orders. 
The  court  stated : 

"We  hold  only  that  the  National  Labor  Relations 
Act  does  not  give  the  Board  an  authority,  which 
courts  cannot  rightly  exercise,  to  enjoin  violations 
of  all  the  provisions  of  the  statute  merely  because 
the  violation  of  one  has  been  found.  To  justify  an 
order  restraining  other  violations  it  must  appear 
that  they  bear  some  resemblance  to  that  which  the 
employer  has  committed  or  that  danger  of  their 
commission  in  the  future  is  to  be  anticipated  from 
the  course  of  his  conduct  in  the  past.  *  *  *" 

N.L.R.B.  V.  Express  Pub.   Co.,  312  U.S.  426, 
437,  85  L.  Ed.  930,  937. 

A  subsequent  decision  by  the  Supreme  Court  in  May 
Department  Stores  Co.  v.  N.L.R.B.  (1945),  326  U.S. 
376,  90  L.  Ed.  145,  rephrased  the  scope  of  the  Board's 
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jurisdiction  in  issuing  the  Cease  And  Desist  Order  in 

the  following  terms : 

"The  test  of  the  proper  scope  of  a  cease  and  de- 
sist order  is  whether  the  Board  might  have  rea- 
sonably concluded  from  the  evidence  that  such  an 
order  was  necessary  to  prevent  the  employer  be- 
fore it  'from  engaging  in  any  unfair  labor  prac- 
tice affecting  commerce.'  Section  10(a).  Equity 
has  long  been  accustomed  in  other  fields  to  reach 
conclusions  as  to  the  scope  of  orders  which  are 
necessary  to  prevent  interferences  with  the  rights 
of  those  who  seek  the  courts'  protection.  Injunc- 
tions in  broad  terms  are  granted  even  in  acts  of 
the  widest  content,  when  the  court  deems  them  es- 
sential to  accomplish  the  purposes  of  the  act.  We 
think  that  the  Board  has  the  same  power  to  deter- 
mine the  needed  scope  of  cease  and  desist  orders 
under  the  National  Labor  Relations  Act  that 
courts  have,  when  authorized  to  issue  injunctions, 
in  other  litigation." 

May  Department  Stores  Co.  v.  N.L.R.B.,  326 
U.S.  376,  390-392,  90  L.  Ed.  145,  157-158. 

In  reaching  this  conclusion  the  court  reaffirmed  the 
above-quoted  language  in  the  Express  Pub.  Co.  deci- 
sion. 

It  would  seem  quite  apparent  that  where  as  here  a 
union  seeks  to  coerce  an  assignment  of  work  by  an 
employer  during  a  jurisdictional  dispute  both  through 
conduct  directed  at  that  union  with  which  the  dispute 
exists  and  through  similar  conduct  directed  at  other 
unions  with  which  the  employer  deals,  the  union  engag- 
ing in  such  conduct  fails  within  the  rationale  of  the 
Express  Pub.  Co.  and  May  Department  Stores  Co.  de- 
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cisions  thereby  justifying  a  broad  form  Cease  and  De- 
sist Order.  The  action  of  Respondent  in  the  instant 
case  in  connection  with  its  jurisdictional  dispute  with 
the  Electricians  demonstrated  a  predisposition  to  vio- 
late Section  4(b) (4) (i)  and  (ii)(D)  of  the  Act  and 
the  Order  and  Notice  issued  as  a  result  of  that  activity 
properly  precludes  both  the  direct  and  indirect  methods 
employed  by  Respondent  to  coerce  REECO  to  make 
certain  work  assignments. 

In  Truck  Drivers  &  Helpers  Local  Union  No.  728 
V.  N.L.R.B.  (5th  Cir.  1964),  332  F.  2d  693,  cert, 
denied,  379  U.S.  913,  the  court  was  asked  to  determine 
the  propriety  of  an  order  requiring  a  union  to  refrain 
from  certain  secondary  boycott  activities  as  to  "any 
other  person  engaged  in  commerce  or  in  any  industry 
affecting  commerce."  The  court  held  the  order  valid 
stating : 

"Finally,  answering  the  third  question,  we  con- 
clude that  the  board  order  is  not  an  unwarranted 
remedy  under  the  circumstances  found  by  the  Board 
to  exist  here.  In  addition  to  the  facts  of  this  case 
which  resulted  in  a  finding  by  the  Board  that  Local 
728  pursued  an  overall  plan  according  to  which  the 
employees  of  eight  separate  neutral  employers  were 
induced  to  refuse  to  handle  Overnite  shipments,  the 
Board  had  other  cases  involving  this  Local  which 
we  think  warranted  its  decision  that  it  had  'dem- 
onstrated a  proclivity  to  violate  the  act  by  second- 
ary boycott  activity  against  persons  with  whom 
it  develops  disputes.'  We  think  the  record  satisfies 
the  criteria  which  the  Supreme  Court  has  laid 
down  in  determining  whether  a  Board  Order  is  of 
impermissible    breadth    in    N.L.R.B.    v.    Express 
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Publishing  Company,  312  U.S.  426,  61  S.  Ct.  693, 
85  L.  Ed.  930,  and  Communications  Workers  v. 
N.L.R.B.,  362  U.S.  479,  80  S.  Ct.  838,  4  L.  Ed.  2d 
896.  See  also  N.L.R.B  v.  Local  542  etc.,  3  Cir., 
329  F  2d  512,  1964"  (Emphasis  added) 

Truck  Drivers  &  Helpers  Local  Union  No.  728 
V.  N.L.R.B,  332  F.  2d  693,  697. 

Accord: 

N.L.R.B  V.  Teamsters,  Chauffeurs,  Etc.,  Local 
901  (1st  Cir.  1963),  314  F.  2d  792,  795. 

By  its  actions  in  refusing  to  make  deliveries  to  all 
forward  compounds  and  all  crafts  at  the  Nevada  Test 
Site,  Respondent  pursued  an  overall  plan  in  violation 
of  Section  8(b)  (4)  (i)  and  (ii)  (D)  of  the  Act  which 
justifies  the  issuance  of  the  Order  and  Notice  in  ques- 
tion. The  acts  of  Respondent  in  the  instant  case  dem- 
onstrated an  active  opposition  to  the  purposes  of  the 
Act  analogous  to  those  found  in  N.L.R.B.  v.  Bama  Co. 
(5th  Cir.  1965),  353  F.  2d  320,  where  the  court  up- 
held an  order  requiring  the  employer  to  cease  and  de- 
sist from  the  unfair  labor  practices  found  and  from 
"in  any  other  manner  infringing  upon  the  statutory 
rights  of  its  employees",  in  the  following  language : 

"Respondent  suggests  the  Board  order  is  too 
broad  and  general  and  should  be  restricted  to  the 
facts  of  this  case.  The  propriety  of  the  Board 
order  depends  on  the  facts  in  each  particular  case. 
In  view  of  the  conduct  of  Respondent,  we  cannot 
say  that  the  Board  was  not  warranted  in  invoking 
this  broad  form  of  order  on  the  basis  of  an  at- 
titude of  opposition  to  the  purposes  of  the  Act. 
[Citations  omitted]" 
N.L.R.B.  V.  Bama  Co.,  353  F.  2d  320,  323-324. 
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The  recent  decision  of  the  court  of  appeals  in  South- 
wire  Co.  V.  N.L.R.B.  (5th  Cir.  1967),  ....  F.  2d  ....,  65 
L.R.R.M.  3042,  provides  a  workable  rationale  for  ex- 
amining propriety  of  the  Order  and  Notice  issued  in 
the  instant  case.  There  the  court  stated : 

"We  have  enforced  orders  of  the  kind  here  in- 
volved in  cases  where  the  record  demonstrates  a 
proclivity  on  the  part  of  the  employer  to  disregard 
the  Act;  otherwise  such  proposed  orders  have  been 
limited  to  like  or  related  conduct.  *  *  *" 
"We  treat  the  proposed  order  which  is  in  the  gen- 
eral language  of  §7  of  the  Act  as  being  limited 
to  this  type  of  unfair  labor  practice  conduct  and  as 
such  it  will  be  enforced.  We  think  that  Respondent 
had  demonstrated  a  proclivity  to  violate  these  sec- 
tions of  the  Act  but  there  is  no  basis  for  finding 
a  predisposition  to  violate  other  sections  of  the 
Act.  Violations  outside  the  class  with  which  we  are 
dealing  should  be  left  to  the  normal  unfair  prac- 
tice procedures  under  the  Act  rather  than  to  the 
contempt  power  of  the  court.  [Citation  omitted]" 
Southwire  Co.  v.  N.L.R.B.,  ....  F.  2d  — .,  65 
L.R.R.M.  3042,  3044,  3045. 

The  actions  of  the  Respondent  in  the  instant  case  in 
connection  with  others  than  the  Electricians  both  dem- 
onstrate a  proclivity  to  disregard  the  Act  and  consti- 
tute "like  or  related  conduct"  to  that  directed  at  the 
Electricians.  As  such,  the  conduct  is  within  the  ju- 
risdiction of  the  Board  to  preclude  through  its  Order  and 
Notice  under  any  approach  which  could  be  asserted  by 
the  Respondent. 


— 3&— 
Conclusion. 

The  Intervener  and  Charging  Party,  Reynolds 
Electrical  &  Engineering  Co.,  Inc.,  prays  that  this 
Court  issue  a  decree  enforcing  in  whole  the  Order  of 
the  National  Labor  Relations  Board  which  is  the  sub- 
ject of  this  Petition  for  Enforcement  proceeding,  and 
requiring  Respondent,  its  officers,  agents  and  repre- 
sentatives, to  comply  therewith. 

Dated:  September  21,  1967. 

Gibson,  Dunn  &  Crutcher, 
William  F.  Spalding, 
Stephen  E.  Tallent, 
Jack  H.  Halgren, 

By  William  F.  Spalding, 
Attorneys  for  Reynolds  Electrical  & 
Engineering    Co.,    Inc.,    Cltarging 
Party  and  Intervenor. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

William  F.  Spalding 
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No.  21,523 


IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 

vs. 

Teamsters,  Chauffeurs,  Warehouseisien 
&  Helpers,  Local  Union  No.  631,  Inter- 
national Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers 
OF  America, 

Respondefit, 
and 

International  Brotherhood  of  Electri- 
cal Workers,  Local  357,  AFL-CIO, 

Intervefior. 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 

BRIEF  FOR  INTERVENOR 

INTERNATIONAL  BROTHERHOOD  OF  ELECTRICAL  WORKERS 

UNION,  LOCAL  357,  AFL=CIO 


JURISDICTION 

These  proceedings  are  pursuant  to  a  petition  for 
enforcement  of  an  order  of  the  National  Labor  Rela- 
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tions  Board  under  Section  10(e)  of  the  National 
Labor  Relations  Act,  as  amended.  (29  U.S.C.  §§141, 
et  seq.)  The  unfair  labor  practices  having  occurred 
in  Nevada,  this  Court,  accordingly,  has  jurisdiction. 


STATEMENT  OF  THE  CASE 
Since  approximately  December  1952,  RejTiolds  Elec- 
trical and  Engineering  Co.,  Inc.  (hereinafter  referred 
to  as  REECO)  has  been  the  prime  contractor  for 
Atomic  Energy  Commission  nuclear  testing  work  on 
the  Nevada  Test  Site.  Prior  to  October  30,  1958, 
nuclear  testing  involved  atmospheric  tests.  After  that 
date  a  moratorium  on  all  nuclear  testing  remained  in 
effect  until  September  6,  1961.  (R.  Vol.  V,  p.  441 ;  Vol. 
VI,  p.  570.)  From  the  latter  date  to  the  present  time, 
all  testing  at  the  Nevada  Test  Site  has  been  imder- 
ground,  occasionally  in  tunnels  but  more  commonly  in 
well  holes. 

Because  of  the  change  in  the  method  of  testing, 
REECO  developed  various  forward  staging  and  sup- 
I3ly  areas,  called  compounds  or  forward  area  com- 
pounds, i^roximate  to  the  points  where  the  tests 
occuiTed.  The  compoimds  are  subdivided  into  seg- 
ments called  craft  compounds,  where  specialized  ma- 
terial and  suj^plies  for  the  particular  craft  are  stored 
for  brief  periods. 

In  the  compounds,  the  various  constiniction  trades 
employees  have  shops  and  supporting  facilities  where 
they  fabricate  structures  and  equipment,  which  they 


later  load  on  trucks  and  transport  to  the  point  of  use 
or  installation  in  the  same  administrative  area.  (R. 
Vol.  V,  pp.  408,  409,  414;  Vol.  VII,  p.  869.)  The 
installation  points  or  well  holes  are  relatively  close 
to  the  compound,  varying  from  1200  feet  up  to  two 
miles.  (R.  Vol.  IV,  p.  357.)  Materials  needed  at  the 
various  compomids  are  usually  transj^orted  thereto 
from  five  warehouses,  some  of  which  have  warehouse 
yards  as  well  as  storage  buildings,  located  on  the  test 
site.  The  warehouses  are  staffed  and  operated  by  em- 
ployees represented  by  the  Respondent  (R.  Vol.  VII, 
pp.  901-908;  Vol.  IX,  pp.  935-936),  and  all  hauling 
from  the  warehouses  to  the  compounds  of  the  various 
crafts  is  by  drivers  represented  by  the  Respondent, 
mider  an  Associated  Greneral  Contractor  labor  agree- 
ment mth  REECO. 

Unloading  of  material  delivered  to  the  compound 
of  each  craft  is  not  performed  by  employees  repre- 
sented by  Respondent,  but  manually  by  the  craft  in- 
volved, sometimes  with  the  assistance  of  laborers,  or 
of  operating  engineers  if  use  of  a  forklift  is  required. 
(R.  Vol.  IV,  pp.  360-363;  Vol.  VII,  p.  865.)  The  same 
procedure  applies  to  loading  of  fabricated  materials 
at  each  craft  compound  for  transportation  to  the  point 
of  installation.  (R.  Vol.  V,  p.  420;  Vol.  VII,  p.  865.) 
No  Teamsters  warehouse  personnel  are  or  ever  have 
been  employed  in  any  of  the  forward  area  compomids 
or  stagmg  areas.  (R.  Vol.  V,  ]>.  446;  Vol.  VII,  p. 
874.)  It  is  clear  from  the  whole  record  in  the  Section 
10 (k)  work  assigmnent  dispute  before  the  NLRB, 
and  the  Board  so  found,  that  throughout  the  history 
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of  the  Nevada  Test  Site  electricians  have  operated  the 
work  vehicles  hauling  electrical  supplies,  equipment 
and  fabricated  materials  from  their  own  compounds 
to  the  point  of  use  or  installation  in  the  same  admin- 
istrative area. 

In  November,  1963,  Respondent  began  a  campaign 
aimed  first  at  inducing  and  later  at  coercing  REECO 
to  reassign  certain  work  from  employee  electricians, 
who  are  members  of  or  represented  by  Tntervenor 
herein,  to  other  employees,  who  are  members  of  or 
represented  by  the  Respondent.  More  particularly,  an 
object  of  Respondent's  above-described  conduct  was  to 
force  or  require  REECO  to  establish  composite  Re- 
spondent-Intervenor  crews  at  all  electrical  compounds 
and  to  assigTi  the  work  of  dri\dng  vehicles  and  trans- 
porting electrical  supplies  and  equipment  from  elec- 
trical compounds  to  various  points  of  use  or  installa- 
tion to  employees  represented  by  Respondent  rather 
than  to  employees  represented  by  Intervenor.  In  sup- 
port of  this  purpose,  Respondent  picketed  REECO 
from  May  12  imtil  May  28,  1964  when  the  picketing 
was  enjoined  by  the  U.  S.  District  Court  for  the  Dis- 
trict of  Nevada  pursuant  to  a  petition  filed  by  the 
Regional  Director  of  the  Twentieth  Region  of  the 
National  Labor  Relations  Board  under  Section  10(1) 
of  the  National  Labor  Relations  Act,  as  amended. 
(61  Stat.  149;  73  Stat.  544;  29  U.S.C.  Sec.  160(1); 
herein  called  the  Act.) 

An  initial  unfair  labor  practice  charge  was  filed 
against  Respondent  by  REECO  on  May  5,  1964,  and 
an  amended  charge  followed  on  May  11,  1964,  alleging 


violations  of  Section  8(b)  (4)  (i)  (ii)(D)  of  the  Act. 
(R.  Vol.  I,  pp.  3-5.)  Upon  said  charges  and  pursuant 
to  Section  10  (k)  of  the  Act,  a  hearing  was  conducted 
by  a  duly  designated  Hearing  Officer  of  the  Board 
on  various  dates  between  June  4,  and  June  25,  1964. 
The  10(k)  Notice  of  Hearing  described  the  disputed 
work  as  follows: 

The  imloading  of  materials  and  equipment  from 
vehicles  at  construction  staging  areas  or  area 
compoimds  within  the  AEC's  Mercury,  Nevada 
Test  Site,  the  checking,  tallying  and  placement 
or  spotting  of  the  materials  and  equipment  within 
the  construction  staging  areas  or  area  compoimds, 
the  subsequent  loading  of  materials  and  equip- 
ment on  to  vehicles  at  the  construction  staging- 
areas  or  area  compoimds  and  driving  such  ve- 
hicles and  unloading  same  at  the  point  of  utiliza- 
tion or  installation  of  such  materials  or  equip- 
ment. 

On  December  16,  1964,  the  National  Labor  Relations 
Board  issued  its  Decision  and  Determination  of  Dis- 
pute (150  NLRB  No.  44;  R.  Vol.  I,  p.  73),  assigning 
the  disputed  work  to  electricians  and  holding  that: 
(1)  teamsters  are  not  entitled  to  composite  staffing 
at  the  electrical  compoimds  but  that  such  work  is 
properly  the  work  of  the  electricians;  (2)  electri- 
cians, rather  than  teamsters,  are  entitled  to  perform 
the  work  of  driving  vehicles  transporting  electrical 
supplies  from  the  electiical  compoimds  to  the  point  of 
use,  and  (3)  Respondent  is  not  and  has  not  been  law- 
fully entitled  to  force  or  require  REECO  to  assign 
the  disputed  work  to  teamsters.    (R.  Vol.  I,  p.  83.) 
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Subsequent  to  the  filing  of  the  imfair  labor  prac- 
tices charges  by  REECO,  and  prior  to  the  hearing  in 
the  Section  10 (k)  matter,  Respondent  instituted  a 
proceeding  in  the  U.  S.  District  Court  for  the  District 
of  Nevada  to  compel  specific  performance  of  an  ar- 
bitration award  purporting  to  award  the  disputed 
work  to  it  rather  than  to  employees  represented  by 
Intervenor.  REECO  and  Intervenor  filed  answers  to 
the  Respondent's  action  and  on  March  5,  1965,  the 
Court  issued  an  order  staying  the  proceedings  pend- 
ing final  decision  in  the  Board  proceedings. 

After  Respondent  advised  the  Regional  Director  of 
the  Twentieth  Region  of  the  National  Labor  Rela- 
tions Board  that  it  would  not  accept  or  comply  w4th 
the  Board's  10 (k)  determination  a  complaint  alleging 
violation  of  Section  8(b)(4)(i)(ii)  (D)  issued  herein. 

The  record  transcript  of  the  10(k)  proceedings  was 
stipulated  into  evidence  at  the  hearing  before  a  Trial 
Examiner  of  the  National  Labor  Relations  Board  and 
nothing  offered  in  the  way  of  newly  discovered  evi- 
dence by  Respondent  was  admitted  into  evidence  at 
that  hearing. 

The  Trial  Examiner  in  his  decision  concluded,  inter 
alia,  that: 

By  refusing  to  make  deliveries  of  materials 
destined  for  forward  compound  areas  manned  by 
employees  of  REECO,  who  are  represented  by 
IBEW,  and  by  other  labor  organizations;  by  en- 
5  gaging  in  a  strike ;  by  threatening  to  engage  in  a 

j  strike;  by  inducing  and  encouraging  employees  of 

J  REECO  to  engage  in  a  strike  or  a  concerted  re- 

fusal in  the  course  of  their  employment  to  per- 


form  services,  both  by  means  of  oral  instructions 
and  hy  the  imposition  of  a  picket  line,  with  an 
object  of  forcing-  or  requiring  Repiolds  Electri- 
cal and  Engineering  Co.,  Inc.  to  assign  the  work 
of  driving  vehicles  transporting  electrical  sup- 
plies from  forward  electrical  compomids  to  point 
of  use,  and  for  the  further  purpose  of  requiring 
composite  staffing  of  forward  electrical  com- 
pomids by  requiring  REECO  to  employ  employ- 
ees represented  by  Respondent  at  the  forward  elec- 
trical compomids  on  a  ratio  of  one  to  one  with  other 
craftsmen  maiming  said  electrical  compounds,  or 
to  employ  members  of  the  Respondent  at  said 
electrical  compomids  to  the  exclusion  of  other 
employees  who  are  represented  by  other  craft 
miions,  the  Respondent  has  engaged  in,  and  is 
engaging  in,  imfaii'  labor  practices  within  the 
meaning  of  Section  8(b)(4)(D)  of  the  Act. 
(Tr.  Ex's.  Dec,  pp.  21  &  22 ;  R.  Vol.  I,  pp.  37-38.) 

Respondent  thereupon  appealed  to  the  National 
Labor  Relations  Board  through  the  filing  by  it  of  Ex- 
ceptions to  the  Trial  Examiner's  Decision,  raising  the 
same  arguments  it  now  attempts  to  assei-t  to  this 
Court  in  its  Answer  to  Petition  for  Enforcement.  It 
should  be  noted  that  the  contentions  now  asserted  by 
Respondent  to  this  Court  were  also  raised  by  Re- 
spondent in  the  Section  10(k)  proceeding  and  also 
in  the  proceeding  before  the  Trial  Examiner.  Thus, 
at  each  stage  of  these  proceedings.  Respondent's 
contentions  were  rejected  in  accordance  with  well- 
established  x^i'iJieiples  of  law. 

The  National  Labor  Relations  Board  affirmed  the 
decision  of  the  Trial  Examiner  after  consideration 
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of  the  entire  record  iii  this  case  and  adopted  the  find- 
ings and  conclusions  of  the  Trial  Examiner  that  Re- 
spondent engaged  in  unfair  labor  practices  within  the 
meaning  of  Section  8(b)(4)(D)  of  the  Act.  (Team- 
sters, Chauffeurs,  Warehousemen  &  Helpers,  Local 
Union  No.  631,  International  Brotherhood  of  Team- 
sters, Clumffeurs,  Wareliousemen  d-  Helpers  of  Amer- 
ica and  Reynolds  Electrical  cC'  Engineering  Company, 
Inc.,  157  NLRB  No.  130. 

Upon  the  failure  of  the  Respondent  to  observe  and 
comply  with  the  decision  and  order  of  the  National 
Labor  Relations  Board,  this  case  was  brought  to  this 
Court  pursuant  to  the  National  Labor  Relations 
Board's  petition  for  enforcement  of  its  orders. 


QUESTIONS  INVOLVED 

1.  Whether  there  is  substantial  e^adence  in  the  rec- 
ord as  a  whole  to  support  the  determination  of  the 
National  Labor  Relations  Board  that  electricians 
rather  than  teamsters  are  entitled  to  performance  of 
the  work  of  imloading  of  materials  and  equipment 
from  vehicles  at  construction  staging  areas  or  area 
compounds  (referred  to  as  composite  staffing)  within 
the  Nevada  Test  Site  and  the  subsequent  loading  of 
materials  and  equipment  on  to  vehicles  at  the  con- 
struction staging  areas  or  area  compounds  and  driv- 
ing such  vehicles  and  unloading  same  at  points  of 
utilization. 

2.  Whether  Respondent's  non-compliance  with  the 
National  Labor  Relations  Board's  work  assignment 


determination  and  its  activities  directed  toward  re- 
assignment of  the  disputed  work  to  Respondent's 
members  constitute  activities  proscribed  by  Section 
8(b)(4)(D)  of  the  Act. 


SUMMARY  OF  ARGUMENT 

Under  well  established  law  the  National  Labor  Re- 
lations Board  correctly  asserted  jurisdiction  over  the 
subject  matter  of  this  case. 

The  findings  and  conclusions  of  the  National  Labor 
Relations  Board  that  electricians  employed  by  the 
Reynolds  Electrical  and  Engineering  Company 
(REECO),  rather  than  teamsters  represented  by  Re- 
spondent, are  entitled  to  the  work  assignments  of  un- 
loading of  materials  and  equipment  from  vehicles  at 
construction  staging  areas  on  area  compounds  (com- 
posite staffing)  within  the  Nevada  Test  Site  and  the 
subsequent  loading  of  materials  and  equipment  on  to 
vehicles  at  the  construction  staging  areas  or  area 
comj^omids  and  driving  such  vehicles  and  unloading 
same  at  points  of  utilization  and  installation  of  said 
materials  and  equipment  is  supported  by  substantial 
evidence  in  the  record  herein.  The  10 (k)  decision  of 
the  National  Labor  Relations  Board  is  clearly  neither 
arbitrary  nor  capricious  and  therefore  must  be  up- 
held. NLRB  V.  Internationa]  Longshoremen's  and 
Warehousemen's  Union  (C.A.  9,  1967),  378  F.2d  33. 

Consequently,  the  failure  of  Resi3ondent  to  comply 
with  the  National  Labor  Relations  Board's  work  dis- 
pute determination  and  Respondent's  picketing  and 
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other  activities  directed  toward  requiring  the  re- 
assignment of  said  work  to  teamsters,  constitutes  con- 
duct violative  of  Section  8(b)  (4)  (D)  of  the  Act. 


ARGUMENT 

THE  FINDINGS  AND  CONCLUSIONS  OF  THE  TRIAL  EXAMINER 
OF  THE  NATIONAL  LABOR  RELATIONS  BOARD,  ADOPTED 
AND  AFFIRMED  BY  THE  NATIONAL  LABOR  RELATIONS 
BOARD,  ARE  SUPPORTED  BY  EVIDENCE  IN  THIS  RECORD 
OVERWHELMINGLY  ESTABLISHING  THAT  ELECTRICIANS 
ARE  ENTITLED  TO  THE  WORK  ASSIGNMENTS  OF  UN- 
LOADING OF  MATERIALS  AND  EQUIPMENT  FROM  VE- 
HICLES AT  CONSTRUCTION  STAGING  AREAS  OR  AREA 
COMPOUNDS  WITHIN  THE  NEVADA  TEST  SITE  (REFERRED 
TO  AS  COMPOSITE  STAFFING)  AND  THE  SUBSEQUENT 
LOADING  OF  MATERIALS  AND  EQUIPMENT  ON  TO  VE- 
HICLES AT  THE  CONSTRUCTION  STAGING  AREA  OR 
AREA  COMPOUNDS  AND  DRIVING  SUCH  VEHICLES  AND 
UNLOADING  SAME  AT  POINTS  OF  UTILIZATION.  ACCORD- 
INGLY, RESPONDENT'S  ACTIVITIES  DIRECTED  TO  THE 
END  THAT  SUCH  WORK  BE  REASSIGNED  TO  ITS  MEM- 
BERS CONSTITUTES  CONDUCT  VIOLATIVE  OF  SECTION 
8(b)(4)(D)  OF  THE  ACT.  THEREFORE,  THE  PETITION  FOR 
ENFORCEMENT  OF  THE  BOARD'S  ORDER  IN  THIS  CASE 
SHOULD  BE  GRANTED  BY  THIS  COURT. 

A.  The  Evidence  Clearly  Establishes  That  the  National  Labor 
Relations  Board  Properly  Assigned  the  Disputed  Work  to 
Electricians  Rather  Than  to  Those  Teamsters  and  the  Failure 
of  Respondent  to  Abide  by  the  Board's  Decision  Warranted 
the  Board's  Determination  That  Respondent  Committed  Un- 
fair Labor  Practices  Within  the  Meaning  of  Section 
8(b)(4)(D)  of  the  Act. 

Section  8(b)(4)(D)  provides  that: 

(b)     It  shall  be  an  unfair  la])or  practice  for  a 
labor  organization  or  its  agents —  .  .  . 

(4)     (i)  to  engage  in,  or  to  induce  or  encourage 
any  individual  employed  by  any  person  engaged 
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in  commerce  or  in  an  industry  affecting  com- 
merce to  engage  in,  a  strike  or  a  refusal  in  the 
course  of  his  employment  to  use,  manufac 
ture,  process,  transport,  or  otherwise  handle  or 
work  on  any  goods,  articles,  materials,  or  com- 
modities or  to  perform  any  services;  or  (ii)  to 
threaten,  coerce,  or  restram  any  person  engaged 
in  commerce  or  in  an  industry  affecting  com- 
merce, where  in  either  case  an  object  thereof  is: 

(D)  forcing  or  requiring  any  employer  to  as- 
sign particular  work  to  employees  in  a  particu- 
lar labor  organization  or  in  a  particular  trade, 
craft,  or  class  rather  than  to  employees  in  an- 
other labor  organization  or  in  another  trade, 
craft,  or  class,  unless  such  employer  is  failing  to 
conform  to  an  order  or  certification  of  the  Board 
determining  the  bargaining  representative  for 
employees  performing  such  work: 

The  complaint  issued  in  this  case  by  the  National 
Labor  Relations  Board  simply  and  directly  alleges 
that: 

VI 

(a)  Commencing  on  or  about  April  23,  1964,  the 
Resijondent  Union,  by  its  officers,  agent  and 
representatives,  has  engaged  in,  and  has  induced 
or  encouraged  individuals  employed  by  REECO 
to  engage  in,  refusals  to  transport  and  deliver 
goods,  materials  and  supplies  at  REECO's  N.T.S. 
location. 

(b)  Connnencing  on  or  about  May  12,  1964,  the 
Respondent  Union,  by  its  officers,  agents,  and 
representatives,  engaged  in  threats  to  picket,  and 
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in  picketing  of  REECO's  operations  at  the  N.T.S. 
Respondent's  picketing  continued  until  approxi- 
mately May  25,  1964,  when  it  was  enjoined  by 
order  of  the  United  States  District  Court  for  the 
District  of  Nevada. 

VII 

;;  (a)     By  the  conduct  described  above  in  para- 

i  graph   VI,    Respondent    Union,    by    its    officers, 

i  agents  and  representatives,  has  engaged  in  and 

has  induced  and  encouraged  individuals  employed 
by  REECO  to  engage  in,  refusals  in  the  course 
of  their  employment  to  use,  transport,  deliver  or 
otherwise  handle  or  work  on  goods,  articles, 
materials  or  conunodities  or  to  perform  services 
at  REECO's  N.T.S.  location. 

(b)  By  the  conduct  described  above  in  para- 
graph VI,  Respondent  Union,  by  its  officers, 
agents  and  representatives,  has  threatened, 
coerced,  and  restrained  REECO. 

VIII 

(a)  An  object  of  Respondent  Union's  conduct 
described  above  in  paragraphs  VI  and  VII  has 
been  to  force  or  require  REECO  to  assign  cer- 
tain of  the  work  performed  at  those  portions  of 
the  N.T.S.  location  designated  as  the  electrical 
compounds  to  employees  represented  by  Respond- 
dent  Union  rather  than  to  employees  represented 
by  the  I.B.E.W. 

(b)  An  object  of  Respondent  Union's  conduct 
described  above  in  paragraphs  VI  and  VII  has 
been  to  force  or  require  REECO  to  assign  the 
work  of  driving  vehicles  transporting  electrical 
supplies  from  the  aforesaid  electrical  compounds 
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to  various  points  of  use  on  the  N.T.S.  to  em- 
ployees represented  by  Respondent  Union  rather 
than  to  emj)loyees  represented  by  the  I.B.E.W. 

These  allegations  were  proved  beyond  any  doubt. 
The  conduct  itself  consisted  of  a  campaign  by  the 
Respondent,  begiiming  in  the  last  few  months  of  1963 
to  force  RE  ECO,  the  prime  support  contractor  at  the 
Nevada  Test  Site,  to  take  as  much  as  possible  of 
certain  work  away  from  the  electricians  and  give  it 
to  employees  represented  by  the  Respondent.  When 
REECO  refused,  the  Respondent  conmienced  overt 
proscribed  activity,  including  threats,  sit-downs,  slow- 
downs, strikes,  and  picketing  in  an  attempt  to  coerce 
REECO  into  reassigning  the  work  from  the  crafts 
performing  it  to  Respondent's  members.  (R.  I,  p.  86; 
Vol.  XIV,  pp.  2061,  2063-2066,  2078-2079,  2071;  Vol. 
IV,  pp.  270-271,  276-279,  281-288,  307;  Vol.  V,  pp. 
384,  393,  404-406;  Vol.  VI,  pp.  589-592;  Vol.  VII,  pp. 
866-867.) 

The  National  Labor  Relations  Board,  in  proceed- 
ings under  Section  10(k)  of  the  Act  (150  NLRB  No. 
44),  reviewed  this  conduct,  which  an  examination  of 
the  Record  will  show  to  be  overt  and  extensive,  and 
in  its  10  (k)  decision  it  succinctly  sununed  up  the 
conduct  as  follows: 

B.    Evidence    of    conduct    violative    of    Section 

8(h)(4)(D).  .  .  . 

On  April  17  or  20,  1964,  Carter  accompanied 
an  A.E.C.  inspector  on  a  tour  of  the  test  site.  At 
that  time  Carter  observed  electrical  compounds 
being  used  for  the  storage  of  supplies  and  elec- 
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ti'icians  performing  loading  work  at  the  elec- 
trical compounds.  Carter  ad\'ised  REECO  that 
he  considered  the  electrical  compounds  to  be 
''exclusive  electrical  warehouses"  within  the 
meaning  of  the  Carter-Leigon  Agreement  and 
that  REECO  was  violating  that  agreement  by  not 
utilizing  composite  crews  to  perform  "warehouse- 
men's" duties  at  the  electrical  compounds.  Dis- 
cussions between  Carter  and  REECO  officials 
failed  to  produce  any  agreement  with  respect  to 
the  matter  and  on  April  23  Carter  told  the  job 
stewards  and  Teamster  business  representatives 
to  inform  Teamster  drivers  not  to  deliver  sup- 
plies to  electrical  compoimds  unless  there  was  a 
composite  crew  and/or  a  warehouse  receiving 
clerk.  From  April  23  to  28  Teamster  drivers  re- 
fused to  make  deliveries  to  the  electrical  com- 
pounds. (150  NLRB  No.  44;  R.  Vol.  I,  pp.  73, 
76-77.) 

Additionally,  Respondent  picketed  the  Nevada  Test 
Site  from  about  May  12,  1964  until  approximately 
May  28,  1964  when  it  was  enjoined  from  doing  so  by 
Order  of  the  United  States  District  Court  for  the 
District  of  Nevada,  pursuant  to  the  National  Labor 
Relations  Board's  request  for  a  10(1)  injunction  in 
this  case. 

Respondent's  own  version  of  the  events  suffices  to 
establish  proscribed  conduct.  Thus,  in  its  brief  in  the 
10 (k)  proceedings  Respondent  summarized  as  fol- 
lows : 

On  April  21,  1964,  while  Carter  and  the  AEC 
investigator  were  in  Area  #17  electrical  com- 
pound, Carter  observed  eight  Electricians  loading 
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a  single  pick-up  truck.  (Carter,  Tr.  2062.)  He 
was  informed  that  they  had  been  at  it  all  morn- 
ing. In  the  meanwhile,  two  Teamster-driven  flat- 
rack  delivery  trucks  were  standing  by,  waiting  to 
be  unloaded.  (Carter,  Tr.  2062.)  Carter  spoke  to 
Taylor,  the  superintendent  in  charge,  and  de- 
manded that  there  be  an  equal  number  of  Team- 
sters to  Electricians  assigned  to  load  and  unload 
the  trucks,  in  accordance  with  the  Carter-Leigon 
agreement.  (Carter,  Tr.  2063-2065.)  Taylor  said 
the  area  was  just  starting  up  and  that  although 
it  might  become  a  warehouse  later,  it  was  still  an 
electrical  compoimd  where  Electricians  were  to  do 
the  loading  and  unloading.  (Carter,  Tr.  2065.) 
Carter  took  the  position  that  if  it  was  not  a 
warehouse,  all  the  work  belonged  to  the  Team- 
sters because,  under  the  Carter-Leigon  agreement. 
Electricians  had  only  been  given  composite 
staffing  rights  in  warehouses.  (Carter,  Tr.  2065- 
66.)  Carter  then  ordered  the  two  Teamster  trucks 
to  return  their  loads  to  the  Area  #12  ware- 
house and  stay  there  until  REECO  put  a  com- 
posite crew  of  Teamsters  and  Electricians  in  the 
electrical  comx^oiind  to  do  the  unloading.  (Carter, 
Tr.  2066,  2068-2071.) 

The  following  day,  Carter  met  with  Lemon 
and  Crockett,  the  REECO  Project  Manager,  at 
the  office  of  AEC.  At  this  meeting.  Carter  in- 
formed REECO  that  the  Teamsters  were  insist- 
ing that  REECO  comply  with  the  Carter-Leigon 
agreement  and  the  1957  work  assignment  award 
and  that  until  REECO  complied,  the  Teamsters 
were  going  to  refuse  to  deliver  any  materials  to 
the  electrical  compounds.  (Carter,  Tr.  2073-2077.) 
REECO    placed    neither    Crockett,    Lemon    nor 
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Groeniger  on  the  stand  to  dispute  this  testimony. 
Carter  thereafter  issued  instructions  to  his  busi- 
ness agents  and  stewards  to  stop  only  material 
going  to  electi'ical  compounds  "where  the  elec- 
tricians were  loading,  unloading,  and  hauling  it." 
(Carter,  Tr.  2078-2079.)  However,  he  learned  later 
that  in  some  cases  the  business  agents  and 
stewards  had  violated  his  instructions  and  had 
failed  to  make  deliveries  to  other  crafts  where 
there  were  mixed  loads  and  the  first  delivery  was 
routed  to  an  electrical  compoimd.  (Carter,  Tr. 
2079-2080.)  Teamster  business  agents,  however, 
have  "no  authority  to  establish  policy"  for  the 
union.  (Teamster's  Brief,  pp.  25-26.) 

Thus,  Respondent  does  not  deny  the  conduct  but 
rather  argues  that  its  object  was  not  proscribed  by 
Section  8(b)(4)(D).  However,  its  10(k)  brief  also 
admits  that  Respondent's  conduct  during  the  April 
17-21  period  was  not  concerned  with  its  demand  for 
a  receiving  clerk  but  was  directed  toward  Respond- 
ent's work  acquisition  object  of  composite  crews  in 
electrical  warehouses. 

It  seems  self-evident  from  the  above  review 
that  the  proscribed  acts  complained  of,  which 
occurred  from  April  22  to  April  28,  1964  were 
intended  to  implement  the  Teamster  demand  for 
adherence  by  REECO  with  the  Carter- Leigon 
agreement  and  the  1957  work  task  award  as  ap- 
plied to  composite  crews  in  electrical  compounds 
(construed  by  the  Teamsters  to  be  field  ware- 
houses or  yards),  and  as  applied  to  hauling  of 
electrical  materials  from  those  compounds  to 
pomts  of  use,  other  than  on  work  trucks  on  the 
first  load  of  the  shift.   The  proscribed  action  was 
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not  taken  to  implement  the  Teamster  demand  for 
a  receiving  clerk  in  the  mixed  comjjonnds,  nor  for 
a  Teamster  fork)  if t  operator  in  snch  compounds, 
the  latter  demand  having  been  theretofore  aban- 
doned by  the  miion.  .  .  .  (Teamster's  Brief,  pp.  26- 
27.) 

Again,  however,  there  is  no  refuting  the  National 
Labor  Relations  Board's  well  reasoned  rejection  of 
this  fallacious  contention  as  to  "object."  Thus,  the 
Board  in  its  10  (k)  decision  clearly  pointed  out  the 
speciousness  of  the  Teamster's  contention: 

Applicability  of  the  Statute 

While  the  Teamsters  do  not  deny  that  they 
caused  a  work  stoppage  to  support  their  claim 
to  composite  staffing  at  the  electrical  compoimds, 
they  contend,  in  effect,  that  there  is  no  jurisdic- 
tional dispute  under  the  Act  as  they  do  not  seek 
the  reassignment  of  work  now  being  performed 
by  electricians  but  merely  that  Teamsters  be  em- 
ployed on  an  equal  ratio  with  electricians. 

It  is  obvious,  however,  that  the  Teamsters  could 
not  have  assumed  that  REECO  would  maintain 
twice  the  necessary  work  force  at  the  compounds. 
Thus,  the  Teamsters  in  making  their  demand  for 
composite  staffing  must  have  contemplated  a  re- 
duction in  the  existing  staff  of  electricians  to 
permit  an  equalization  of  the  number  of  Team- 
sters and  electricians.  We  concluded,  therefore, 
that  as  a  practical  matter  the  Teamsters'  claim 
for  composite  staffing  at  the  electrical  com- 
pounds constituted  a  demand  for  the  reassign- 
ment of  work  being  performed  by  electricians  to 
Teamsters,  and  that  a  dispute  within  the  meaning 
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of  8(b)(4)(D)  exists  and  the  issue  is  properly 
before  the  Board  for  determination  under 
Section  10  (k). 

As  to  the  Teamsters'  claim  to  the  work  of  driv- 
ing deliver}^  vehicles  from  the  compounds  to  the 
point  of  use,  it  is  undisputed  that  the  Teamsters 
engaged  in  picketing  from  May  12  to  May  28, 
when  picketing  was  halted  by  court  order,  to  en- 
force their  demand  that  the  Employer  reassign 
the  dri^dng  of  such  vehicles  from  the  electrical 
compounds  to  the  point  of  use  of  the  supplies. 
We  conclude,  therefore,  that  a  dispute  within  the 
meaning  of  Section  8(b)(4)(D)  exists  A\ith  re- 
spect to  this  issue  and  that  it  is  properly  before 
the  Board  for  determination  under  Section  10 (k). 
(150  NLRB  No.  44;  R.  Vol.  I,  pp.  73,  77-78.) 


B.  Respondent's  Contentions  That  the  National  Labor  Relations 
Board  Was  Without  Jurisdiction  to  Entertain  the  Work 
Assignment  Disputes  and  to  Find  That  Respondent  Engaged 
in  Conduct  Violative  of  the  Act,  or,  in  the  Alternative  That 
the  National  Labor  Relations  Board  Should  Have  Deferred 
Its  Proceedings  in  Favor  of  Respondent's  Suit  in  the  U.  S. 
District  Court  to  Compel  Specific  Performance  of  an  Arbi- 
tration Award  Purporting  to  Grant  the  Disputed  Work  to 
Respondent's  Members  Is  Contrary  to  Well-Established  Law. 

Respondent,  in  all  stages  of  the  proceedings  before 
the  National  Labor  Relations  Board,  contended,  as  it 
contends  in  this  Court,  that  it  engaged  in  the  ad- 
mitted inducement  and  encouragement  of  work  stop- 
pages and  the  admitted  picketing  and  threats  of  pic- 
ketmg,  not  for  an  ol)ject  proscribed  by  Section  8(b) 
(4)  (D)  of  the  Act  but  for  the  purpose  of  enforcing 
REECO's  compliance  with  the  Carter-Leigon  Agree- 
ment and/or  the  arbitration  award  of  the  Associated 
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General  Contractors  (AGrC)  Joint  Committee/  The 
AGrC  award,  in  which  proceedings  Intervener  was  not 
a  participant,  purported  to  determme  that  when  ve- 
hicles other  than  work  trucks  are  used,  REECO's 
practice  of  assigning  electricians  to  transport  ma- 
terials from  compounds  to  actual  work  sites  violated 
REECO's  collective  bargaining  agreements  with  Re- 
spondent and  that  such  work  is  to  be  performed  by 
Respondent's  members. 

The  basic  inequity  involved  in  enforcing  a  bilateral 
arbitration  award  in  a  trilateral  work  dispute  is 
clearly  evidenced  by  the  facts  of  the  present  case 
where  l^oth  unions  are  claiming  the  work  under  their 
respective  collective  bargaining  agreements  with  dif- 
ferent employer  associations  of  which  REECO  is  a 
member.  The  possibility  of  enforcement  of  any  bi- 
lateral award  in  such  a  context  can  only  result,  as 
it  has  in  the  present  case,  in  a  race  to  the  Unions' 
respective  arbitration  procedures,  redundant  litiga- 
tion and  awards,  dissatisfaction,  picketing,  and  labor 
unrest. 


lit  should  be  noted  that  although  the  Record,  and  this  brief, 
refers  to  the  AGO  action  as  an  award,  the  decision  was  merely  a 
second-step  grievance  resolution  rather  than  the  decision  of  an 
independent  impartial  arbitrator.  The  AGC  Joint  Committee  in- 
cluded representatives  of  REECO  and  Respondent  but  Inter\'enor 
herein  was  not  represented  in  the  Committee's  proceedings.  The 
Intervenor  obtained  a  similar  decision  from  N.E.C.A.,  awarding 
the  disputed  work  to  the  Inten-enor,  but  Respondent  was  not  a 
participant  in  those  proceedings.  In  these  circumstances,  neither 
award  binds  all  three  parties  so  neitlier  can  be  considered  a  volun- 
tarv  ad.justment  of  the  dispute,  Newspaper  and  Mail  Deliverers 
Union  of  Neiv  York  (News  Syndicate  Co.),  141  NLRB  578,  580,  or 
as  a  defense  in  this  proceeding,  Local  327  Teamsters  (S&W  Con- 
struction Co.),  142  NLRB  170,  173  and  cases  therein  cited. 
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A  unanimous  California  Supreme  Court  acting 
under  Section  301  of  the  NLRA  has  directly  held 
that  there  cannot  l^e  a  valid  arbitration  award  in  the 
absence  of  a  party  directly  affected  by  the  award. 
Retail  €lerks  Local  770  v.  Thriftimurt,  Inc.,  380  P. 
2d  652,  655;  30  Cal.  Rptr.  12,  15  (1963). 

As  the  Thriftinmrt  Coiui  points  out,  the  Supreme 
Court  trilogy  of  Steelworkers  arbitration  cases 
(United  Steehvorhers  v.  American  Mfg.  Co.,  363  U.S. 
564;  United  SteeJivorkers  v.  Warrior'  d-  Gulf  Nav. 
Co.,  363  U.S.  574;  United  Steelworkers  v.  Enterprise 
Wheel  &  Car  Corp.,  363  U.S.  593)  which  compel 
confirmation  of  an  arbitration  award  and  prohibit 
judicial  review  of  both  the  issue  of  arbitrability  and 
the  merits  of  the  award  are  leased  on  the  premise 
that: 

Arbitration  is  a  matter  of  contract  and  a  party 
cannot  be  required  to  submit  to  arbitration  any 
dispute  which  he  has  not  agi'eed  so  to  submit.  .  .  . 
The  judicial  inquiry  .  .  .  must  be  strictly  con- 
fined to  the  question  whether  the  reluctant  party 
did  agree  to  arbitrate  the  grievance  or  did  agree 
to  give  the  arbitrator  power  to  make  the  award 
he  made.  363  U.S.  at  pp.  582-583  [4  L.  Ed.  2d 
1417]. 

The  ob\ious  lack  of  due  lu'ocess  inherent  in  a  bi- 
lateral arbitration  in  a  trilateral  situation  has  long 
been  recognized  by  the  National  Labor  Relations 
Board.  If  there  is  an  imfair  labor  practice  involved, 
generated  by  acts  of  one  of  the  claimiug  unions,  the 
Board  has  held  in  New  York  Times,  137  NLRB  No. 
78,  that  a  jurisdictional  dispute  between  two  unions 
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is  properly  before  the  Board  for  determination  not- 
mthstanding  the  circumstance  that  both  unions  have 
arbitration  clauses  in  their  contracts  with  the  em- 
ployer. The  Board  held  that  such  clauses  cannot 
constitute  a  voluntary  method  for  adjustment  as  en- 
visaged by  Section  10  (k)  since  arbitration  under 
either  union's  contract  would  not  bind  the  other  union. 

Similarly  in  Netvs  Spndicafe  Co.,  Inc.,  141  NLRB 
No.  50,  the  Board  stated: 

These  arbitrations  do  not  constitute  an  adjust- 
ment of  the  dispute  mthin  the  meaning  of  Sec- 
tion 10 (k)  for  the  very  basic  reason  that  the 
Mailers  arbitration  would  be  binding  only  upon 
the  Mailers  and  the  Company,  and  the  Deliverers' 
arbitration  likewise  would  be  binding  only  upon 
the  Deliverers  and  the  Company.  The  voluntary 
adjustment  must  bind  both  disputing  Unions  as 
well  as  the  Employer  to  come  within  the  mean- 
ing of  vohmtary  settlement  as  set  out  iri  Section 
10(k). 

Thus,  in  the  case  of  Winslow  Bros.  <&  Smith  Co.,  90 
NLRB  1379  (1950),  which  involved  a  dispute  between 
the  Teamsters  and  the  Fur  Workers,  the  Board  re- 
fused to  give  controlling  effect  to  a  prior  arbitration 
award  of  a  particular  work  f  miction  to  the  Teamsters, 
observing  "w^e  particularly  note  the  absence  of  the 
Fur  Workers  from  the  arbitration  proceedings."  Id. 
at  1384.  See  also  NABET,  105  NLRB  355  (1953)  ; 
News  Sy^idioate  €o.,  Inc.,  141  NLRB  578;  I.B.E.W., 
Local  4, 129  NLRB  958;  NLBB  v.  Local  825, 1.U.O.E., 
55  LRRM  2112  (C.A.  3,  1964). 
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In  NLRB  V.  Radio  d?  Television  Broadcast  Engi- 
neers Union,  364  U.S.  573,  the  United  States  Supreme 
Court  interpreted  Sections  8(b)(4)(D)  and  10(k)  of 
the  National  Labor  Relations  Act  to  require  the 
Board  to  exercise  its  ''responsibility  and  duty  to 
decide  which  of  two  or  more  employee  groups  claim- 
ing the  right  to  perform  certain  work  tasks  is  right 
and  then  specifically  to  award  such  tasks  in  accord- 
ance with  its  decision."  364  U.S.  at  page  586. 

In  the  Radio  Engineers  case,  supra,  the  Court  care- 
fully weighed  the  alternatives  of  arbitration  versus 
NLRB  resolution  of  jurisdictional  disputes  affecting 
interstate  commerce  where  an  imfair  labor  practice 
was  involved,  and  the  Court  reasoned  that  the  NLRB, 
not  arbitration,  was  the  Congressionally  required 
forum. 

Section  10 (k)  came  into  the  [Act]  .  .  .  as  the 
result  of  an  amendment  offered  by  Senator  Morse 
which,  in  its  original  form,  proposed  to  supple- 
ment this  blanket  proscription  by  empowering 
and  directing  the  Board  either  ''to  hear  and 
determine  the  dispute  ...  or  to  appoint  an  arbi- 
trator to  hear  and  determine  such  dispute.  .  .  ." 
The  authority  to  appoint  an  arbitrator  passed  the 
Senate  but  was  eliminated  in  conference,  leaving 
it  to  the  Board  alone  "to  hear  and  determine" 
the  underlying  jurisdictional  dispute.  The  Board's 
position  is  that  this  change  can  be  interpreted 
as  an  indication  that  Congress  decided  against 
providing  for  the  compulsory  determination  of 
jurisdictional  disputes.  .  .  .  But  Congress,  after 
discussion  and  consideration,  decided  to  intrust 
this  decision  to  the  Board.  364  U.S.  at  page  586. 
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The  First  Circuit  has  refused  to  order  a  bilateral 
arbitration  under  Section  301  of  the  LMRA  in  a  tri- 
lateral work  dispute  case  even  where  no  unfair  labor 
practice  was  present  on  a  theory  that  an  NLRB  rep- 
resentation case  certification  of  a  unit  might  be  af- 
fected. 

It  is  true  that  no  unfair  labor  practice  may 
have  been  committed  .  .  .  lAM  protests  that  it  is 
not  seeking  to  represent  other  employees;  it 
merely  wishes  their  work.  We  are  not  impressed 
by  this  distinction.  Certification  and  representa- 
tion are  both  bottomed  on  work  categories.  On 
the  facts  here  alleged  a  decision  by  the  arbitrator 
in  lAM's  favor,  if  erroneous,  would  invade 
IBEW's  certification  ...  A  union  by  contract 
with  an  employer  cannot  define  the  scope  of  its 
certification;  that  is  the  Board's  function  .  .  , 
[JJurisdictional  disputes  between  unions  are  pre- 
cisely its  province.  It  is  appropriate  that  this 
jurisdiction  be  exclusive.  Local  1505,  I.B.E.W.  v. 
Local  1836,  I.A.M.,  304  F.  2d  365,  367  (C.A.  1, 
1962). 

Once  an  8(b)  (4)  (D)  unfair  labor  practice  has  been 
committed  and  the  unique  and  specific  machinery  of 
Section  10 (k)  of  the  National  Labor  Relations  Act 
has  been  invoked,  it  seems  manifest  that  Congress  did 
not  intend  to  subvert  and  destroy  the  efficacy  of  Sec- 
tion 10  (k)  of  the  Act  by  permitting  an  alternative 
and  contradictory  method  of  settling  the  dispute 
under  Section  301  of  the  same  Act.  Congress  in  Sec- 
tion 10(k)  considered  the  alternative  of  volimtary 
adjustment  of  the  work  assignment  and  specifically 
commanded  the  Board  to  determine  the  work  assign- 
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ment  unless  the  parties  agree  wathin  ten  days  to  a 
method  of  voluntary  adjustment. 

The  National  Lal3or  Relations  Board,  in  proceed- 
ings imder  Section  10  (k)  of  the  Act,  after  consider- 
ation of  all  factors  including  the  arbitration  awards, 
has  now  determined  that  REECO  should  assign  the 
work  in  question  to  electricians  represented  by  the 
Intervenor.  Thus,  the  relief  which  the  Respondent 
requests  the  Court  to  grant  would  directly  conflict 
with  the  outstanding  ruling  of  the  Board.  That  this 
Court  is  without  power  to  grant  such  relief  is  settled 
by  Carey  v.  Westinghouse  Electnc  Corp.,  375  U.S. 
261. 

While  holding  that  a  suit  to  compel  arbitration 
would  lie  despite  the  existence  of  a  Board  remedy,  the 
Supreme  Court  recognized  in  Carey,  as  it  had  in 
Smith  V.  Evening  News,  371  U.S.  at  197-198,  that  the 
existence  of  a  concurrent  jurisdiction  in  the  Board 
and  the  Courts  could  lead  to  serious  problems.  That 
is,  the  arbitrator  might  resolve  the  dispute  a  certain 
way;  meanwhile,  if  the  Board's  jurisdiction  were  in- 
voked, it  might  reach  a  contrary  conclusion.  There 
was,  however,  absolutely  no  doubt  in  the  Court's  mind 
as  to  the  proper  resolution  of  such  a  clash.  It  stated 
(375  U.S.  at  272)  : 

Should  the  Board  disagree  with  the  arbiter  .  .  . 
the  Board's  ruling  would,  of  course,  take  prece- 
dence; and  if  the  employer's  action  had  been  in 
accord  with  that  ruling,  it  would  not  be  liable  for 
damages  imder  §  301  .  .  . 

• 

The  superior  authority  of  the  Board  may  he  in- 
voked at  any  time. 
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In  J.  R.  Condon  d  Sons,  Inc.,  148  NLRB  356  the 
Board  stated,  citing  €arey,  ''further,  under  the  cir- 
cumstances here,  the  court's  action  enforcing-  the  [ar- 
bitration] award  does  not  bind  the  Board  or  require 
the  Board  to  give  any  different  effect  to  the  award." 

It  is  for  the  Board  in  the  10 (k)  proceedings  to  de- 
termine which  union  is  entitled  to  the  work  in  dis- 
pute.^ The  fact  that  one  object  of  the  union's  strike 
activity  was  to  force  the  employer  to  comply  with  the 
terms  of  their  contract,  does  not  take  the  activity  out 
of  8(b)(4)(D)'s  proscription  where  it  appears  that 
an  object  thereof  is  also  to  force  the  employer  to 
assign  particular  work  to  the  respondent  union.  Mc- 
Leod  V.  New  York  Paper  Cutters  Union,  Local  119, 
53  LRRM  2380  (E.D.  N.Y.). 

In  Nichols  Electric  €o.,  137  NLRB  1425  and  140 
NLRB  458,  enforced  NLRB  v.  Local  825,  Operatmg 
Engineers,  326  F.  2d  213,  55  LRRM  2112  (C.A.  3), 
a  work  assignment  dispute  was  held  properly  before 
the  Board  for  determination  notwithstanding  that  the 
rival  union  relied  upon  an  arbitration  award  in  its 
favor,  where,  as  here,  the  employer  and  the  union 
representing  employees  to  whom  the  work  was  as- 
signed, insisted  they  were  not  bound  by  the  award. 

It  is  the  fundamental  concept  of  Section  8(b) 
(4)  (D)    that   a   union   cannot  resort   to   self-help   to 


-ScJiiavonne  &  Sons,  136  NLRB  993;  Abraham  Kaplan,  116 
NLRB  1533;  Markwell  &  Hartz,  120  NLRB  578;  News  Syndicate 
Co.,  Inc.,  141  NIjRB  578 ;  Philadelphia  Inquirer,  142  NI^RB  No.  1, 
52  LRRM  1504;  J.  A.  Jones  Constr^iction  Co.,  135  NLRB  1402; 
New  York  Times  Co.,  137  NLRB  665 ;  New  York  Times  Co.,  137 
NLRB  1435;  S  &  W  Construction  Co.,  142  NI.RB  No.  19,  52 
LRRM  1542;  Brown  &  Williamson,  139  NLRB  1140. 
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attain  its  objective.  Such  conduct  as  that  engaged  in 
by  Respondent,  picketing  and  inducement  of  strikes 
and  work  stoppages  to  force  the  assignment  of  partic- 
ular work  tasks  to  members  of  a  particular  craft  or 
labor  organization  rather  than  to  employees  in  an- 
other craft  or  in  another  labor  organization  to  whom 
the  work  has  been  assigned,  has  repeatedly  been  held 
to  be  conduct  in  support  of  jurisdictional  disputes 
proscribed  by  Section  8(b)(4)(D).  LeBaron  v.  Los 
Angeles  Building  Council,  84  F.  Supp.  629  (S.D. 
Calif.)  aff'd  (C.A.  9),  185  F.  2d  405;  Schauffler  v. 
Local  1091,  Longshoremen  (C.A.  3),  292  F.  2d  182, 
aff'd  185  F.  Supp.  203  (E.D.  Pa.) ;  Boude  v.  Long- 
shoremen (C.A.  2),  242  F.  2d  808;  Schauffller  v. 
United  Association  (C.A.  3),  218  F.  2d  476;  Schauffler 
V.  United  Association  (C.A.  3),  230  F.  2d  572;  Doude 
V.  Wood,  Wire  &  Metal  Lathers  (C.A.  3),  245  F.  2d 
223;  Boude  v.  Longshoremen  (C.A.  2),  242  F.  2d  808; 
Vincent  v.  Steamfitters  (C.A.  2),  288  F.  2d  276; 
Cuneo  V.  Local  825,  Operating  Engineers  (C.A.  3), 
306  F.  2d  394;  Local  450,  Operating  Engineers  v.  El- 
liott (C.A.  5),  256  F.  2d  630;  Cuneo  v.  Local  825,  Op- 
erating Engineers  (C.A.  3),  300  F.  2d  832;  McLeod  v. 
Newspaper  Beliverers'  Union,  205  F.  Supp.  477  (S.D. 
N.Y.) ;  McLeod  v.  Triich drivers  Local  283,  210  F. 
Supp.  769  (S.D.  N.Y.)  and  see:  International  Long- 
shoremen V.  Juneau  Spruce  Corporation  (C.A.  9), 
298  F.  2d  177,  aff'd  342  U.S.  237. 

In  connection  with  the  theory  advanced  by  the  Re- 
spondent that  it  was  merely  seeking  compliance  by 
REECO  with  the  terms  of  an  arbitration  award  (the 
AGC  award),  the  Trial  Examiner  stated: 
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Additionally,  with  respect  to  the  A.G.C.  de- 
termination, the  evidence  reveals  that  IB.EW  did 
not  participate  in  or  become  a  party  to  the  pro- 
ceeding which  led  to  the  A.G.C.  determination, 
and  may  not  be  said  to  have  joined  in  a  volun- 
tary method  of  adjusting  the  facet  of  the  IBEW- 
Teamster  dispute  with  which  the  A.G.C.  determi- 
nation dealt.  In  the  circumstances,  the  A.G.C. 
determination  would  not  l^ind  the  IBEW  nor 
serve  to  deprive  the  Board  of  jurisdiction  in  the 
Section  10  (k)  hearing.^ 

Moreover,  the  Board  has  consistently  held  that  jur- 
isdictional demands,  in  the  guise  of  contract  interpre- 
tation or  enforcement,  are  not  insulated  from  the 
reach  of  Section  8(b)(4)(D)  merely  because  the 
work  dispute  stems  from  diifering  interpretations  of 
contractual  jurisdictional  clauses.  Looal  110^  Sheet 
Metal  Workers  International  Association,  et  al. 
(Brown  and  Williamson  Tobacco  Corp.),  143  NLRB 
947,  951.  See  also  Willamette  National  Lumber  Co., 
et  ah,  107  NLRB  1141,  1143,  footnote  2,  and  cases 
cited  therein. 

Respondent  also  contends  that  in  making  its  10 (k) 
determination  the  National  Labor  Relations  Board  in- 
vaded the  province  of  the  U.  S.  District  Court  for  the 
District  of  Nevada,  which  in  Case  No.  'QQQ  (Respond- 
ent's suit  for  specific  performance  of  the  AGC  award) 
in  its  Order  Staying  Proceedings  held  that  it  "has 
concurrent  jurisdiction  with  the  National  Labor  Re- 
lations Board."  The  short  answer  to  anv  such  conten- 


^Neivspaper  cnw?  Mail  Deliverers'  ZTnion  of  New  York  and 
Vicinity,  Independent  (News  Syndicate  Co.,  Inc.),  141  NLRB 
578,  580. 


28 


tion  is  Section  10(a)  of  the  Act  which  vests  the  Board 
with  the  power  to  prevent  imfair  labor  practices  and 
further  provides  that  "this  power  shall  not  be  af- 
fected by  any  other  means  of  adjustment  or  pre- 
vention that  has  been  or  may  be  established  by  agree- 
ment, law  or  otherwise."  The  Board  has  on  occasion 
considered  the  decisions  of  other  tribunals  in  reaching 
its  decisions  but  it  is  well  established  that  these  de- 
cisions are  not  binding  upon  the  Board.  See  Spiel- 
berg Manufacturing  Co.,  112  NLRB  1080,  and  cases 
cited  therein;  Carey  v.  Westingliouse,  375  U.S.  261, 
271-272. 

Moreover,  it  is  clear  that  the  U.S.  District  Court 
for  the  State  of  Nevada  disagrees  mth  Respondent. 
It  granted  the  National  Labor  Relations  Board's  re- 
quest for  its  10(1)  inj miction.  Furthermore,  the 
District  Court  has  stayed  Respondent's  suit  to  en- 
force its  contract,  pending  the  resolution  of  this 
matter.  The  Stay  Order  is  still  in  effect.  In  its  Order 
Staying  Proceedings  the  District  Court  clearly  indi- 
cated that  it  believed  that  the  National  Labor  Rela- 
tions Board  did  have  jurisdiction  and  should  make  a 
final,  binding  determination. 

.  .  .  and  the  Court  being  fully  advised  in  the  law 
and  the  premises,  the  Court  finds: 

1.  That  the  United  States  District  Court  for 
the  District  of  Nevada  ha-'i  concurrent  jurisdic- 
tion with  the  National  Labor  Relations  Board 
over  the  matters  alleged  in  plaintiff's  Complaint 
and  Supplemental  Complaint. 

2.  That  proceedings  in  this  action  should  be 
stayed  until  after  the  National  Labor  Relations 
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Board  Trial  Examiner's  Hearing  in  Case  No. 
20-CD-134,  scheduled  to  commence  April  6,  1965, 
or  until  after  any  continued  setting  of  said  Trial 
Examiner's  Hearing,  and  until  after  final  decision 
thereafter  by  the  National  Labor  Relations  Board 
and  appropriate  re^dew  by  a  Court  or  Courts  of 
Appeal  having  jurisdiction  in  the  premises. 

It  Is  Therefore  Ordered  that  all  proceedings 
in  the  above  entitled  action  be,  and  the  same  are 
herehif,  STAYED  imtil  after  the  National  Labor 
Relations  Board  Trial  Examiner's  Hearing  in 
Case  No.  20-CD-134,  scheduled  to  commence  April 
6,  1965,  or  until  after  any  continued  setting  of 
said  Trial  Examiner's  Hearing,  and  until  after 
final  decision  thereafter  by  the  National  Labor 
Relations  Board  and  appropriate  review  by  a 
Court  or  Courts  of  Appeal  having  jurisdiction  in 
the  premises,  after  which  any  party  to  the  above 
entitled  action  may  petition  the  Court  for  further 
proceedings  herein.  (Emphasis  added.) 

And,  of  course,  the  Board  has  already  determined 
that  as  to  the  ""contract"  theory  advanced  by  Re- 
spondent its  intei-pretation  of  the  Carter-Leigon 
Agreement  is  adverse  to  the  Teamsters  and  that  as  to 
area  practice: 

(w)e  do  find,  however,  that  with  respect  to  such 
factors  as  employer,  industry,  or  area  practice, 
and  efficiency  or  economy  of  operation,  the  record 
on  balance  tends  to  support  the  Employer's  as- 
signment of  the  work  to  the  electricians  rather 
than  to  the  teamsters.  (R.  Vol.  I,  p.  78.) 

As  the  National  Labor  Relations  Board's  Tiial  Ex- 
aminer stated: 
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In  context  of  the  Respondent's  contentions,  the 
Board's  observations  in  Local  110,  Sheet  Metal 
Workers  International  Association,  AFL--CIO, 
etc.,  143  NLRB  947,  951,  is  pertinent.  The  Board 
there  said: 

The  Board  has  consistently  held  that  jurisdic- 
tional demands,  in  the  guise  of  contract  inter- 
pretation, are  not  insulated  from  the  reach  of 
Section  8(b)(4)(D)  merely  because  the  work 
dispute  stems  from  the  Employer's  and  Union's 
differing  interpretations  of  a  jurisdictional 
clause. 

In  light  of  all  the  foregoing,  and  as  the  Respond- 
ent's tirst  procedural  defense  reduces  to  a  restate- 
ment of  principles  of  law  the  applicability  of 
which  the  Board  in  the  Section  10 (k)  proceeding 
either  explicitly  or  implicitly  rejected;  or  to 
Board  precedent  which  is  distinguishable  and 
without  precedential  efficacy  in  this  unfair  labor 
practice  proceedings,  I  reject  it.  (R.  Vol.  I,  p.  32.) 

Respondent  also  will  apparently  assert  to  this 
Court  that  because  the  conduct  alleged  in  Paragraph 
VI  (b)  of  the  National  Labor  Relations  Board's  Com- 
plaint occurred  after  the  amended  charge  was  filed 
by  REECO,  the  Board  had  no  right  to  hear  this  dis- 
pute. The  fact  that  proscribed  conduct  occurring 
after  the  date  of  the  amended  charge  was  alleged  as 
violative  of  the  Act  in  the  Complaint  does  not  in  any 
way  affect  the  validity  of  the  Board  proceeding. 
Texas  Industries,  134  NLRB  365-366-367;  Trihoro 
Carting  Corporation,  117  NLRB  775,  171-718,  enfd. 
(C.A.  2),  251  F.  2d  959.  A  National  Labor  Relations 
Board  Complaint  may  allege  all  mifair  labor  prac- 
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tices  which  are  related  to  or  grow  out  of  the  charge. 
National  Licorice  Co.  v.  NLRB  (1940),  309  U.S.  350; 
NLRB  V.  Kohler  Co.  (C.A.  7,  1955),  220  F.  2d  3; 
NLRB  V.  Kingston  Cake  Co.  (C.A.  3,  1951),  191  F. 
2d  563;  NLRB  v.  West  ex  Boot  &  Shoe  Co.  (C.A.  5, 
1951),  190  F.  2d  12;  Doude  v.  Longshoremen  (D.C. 
N.Y.)  (1956),  147  F.  Supp.  103;  Atlas  Boot  Mfg.  Co. 
(1956),  116  NLRB  565;  NLRB  v.  Fant  Milling  Co., 
360  U.S.  301.  Since  the  charge  serves  only  as  a  re- 
quest that  the  National  Labor  Relations  Board  take 
action,  inclusion  in  the  complaint  of  allegations  not 
included  in  the  charge  but  revealed  by  investigation 
is  warranted  even  though  additional  conduct  violative 
of  the  Act  occurred  after  the  filing  of  the  charge. 
NLRB  V.  Anchor  Rome  Mills,  Inc.  (C.A.  5,  1956), 
225  F.  2d  775;  NLRB  v.  Harris  (C.A.  5,  1953),  200 
F.  2d  656;  H.  N.  Thayer  Co.  (1952),  99  NLRB  1122; 
Morristown  Knitting  Mills  (1948),  80  NLRB  731. 

That  the  circumstances  of  this  case  place  it 
squarely  within  the  ambit  of  the  United  States  Su- 
preme Court's  Decision  in  NLRB  v.  Fant  Milling  Co., 
360  U.S.  301,  is  apparent  from  the  analysis  set  forth 
by  the  Trial  Examiner: 

It  seems  apparent  that  investigatory  ma- 
chinery of  the  Board  was  set  in  motion  by  the 
charge  herein  which  alleged  proscribed  conduct 
to  enforce  Respondent's  claim  to  the  disputed 
hauling  and  unloading  work.  The  conclusion 
patently  to  be  drawn  from  the  Section  10 (k) 
notice  issued  by  the  Regional  Director,  is  that 
the  investigation  conducted  imder  his  auspices 
had  revealed  the  existence  of  a  dispute  encom- 
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passing  not  only  the  hauling  work  but  the  com- 
posite staffing  issue,  as  ^YelL  The  amended  charge 
patently,  by  its  terms,  related  in  part  the  issue 
of  transporting  materials  from  the  compound 
point  of  imloading  to  point  of  use.  It  was  upon 
these  charges  and  the  investigation  undertaken 
by  him  that  the  Regional  Director  noticed  the 
Section  10 (k)  matter  for  hearing,  and  that  the 
allegations  of  the  complaint  in  the  Section  8(b) 
(4)  (D)  proceeding  were  based.  (R.  Vol.  I,  p. 
33.) 

In  Fant  Milling,  supra,  the  Supreane  Court  plainly 

stated : 

The  Board  was  created  not  to  adjudicate  pri- 
vate controversies  but  to  advance  the  public  in- 
terest in  eliminating  obstruction  to  interstate 
commerce,  as  this  Court  has  recognized  from  the 
beginning.  NLRB  v.  Jones  dc  L.  Steel  Corp.,  301 
U.S.  1,  81  L.  Ed.  893,  57  S.Ct.  615,  108  ALR 
1352. 

Once  its  jurisdiction  is  invoked  the  Board 
must  be  left  free  to  make  full  inquiiy  mider  its 
broad  investigatory  power  in  order  properly  to 
discharge  the  duty  of  protecting  public  rights 
which  Congress  has  imposed  upon  it.  There  can 
be  no  justification  for  confining  such  an  inquiry 
to  the  precise  particularizations  of  a  charge.  For 
these  reasons  we  adhere  to  the  views  expressed 
in  National  Licorice  Co.  v.  NLRB. 

NLRB  V.  Fant  Milling  Co.,  360  U.S.  301,  308- 
309. 

The    Coui-t   in   Fant    Milling,   supra,   further    ex- 
plained the  rationale  of  its  decision  by  quoting  di- 
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rectly  from  its  decision  in  NLRB  v.  National  Licorice 

Co.,  309  U.S.  350,  369,  as  follows: 

Whatever  restrictions  the  requirements  of  a 
charge  may  be  thought  to  place  upon  subsequent 
proceedings  by  the  Board,  we  can  find  no  war- 
rant in  the  language  or  purposes  of  the  Act  for 
saying  that  it  precludes  the  Board  from  dealing 
adequately  with  unfair  labor  practices  which  are 
related  to  those  alleged  in  the  charge  and  which 
grow  out  of  tliem  w^hile  the  proceeding  is  pend- 
ing before  the  Board.  The  ^dolations  alleged  in 
the  complaint  and  f omid  by  the  Board  were  but  a 
prolongation  of  the  attempt  to  form  the  company 
union  and  to  secure  the  contracts  alleged  in  the 
charge.  All  are  of  the  same  class  of  violations 
as  those  set  up  in  the  charge  and  were  continu- 
ations of  them  in  pursuance  of  the  same  objects. 
The  Board's  jurisdiction  having  been  invoked  to 
deal  with  the  first  steps,  it  had  authority  to  deal 
with  those  which  followed  as  a  consequence  of 
those  already  taken.  We  think  the  court  below 
correctly  held  that  'the  Board  was  within  its 
power  in  treating  the  whole  sequence  as  one.' 
Fant  Milling,  supra,  p.  307. 

It  is  abundantly  cleai'  from  the  Record  in  this  case 
that  Respondent's  activities  come  within  the  purview 
of  Section  8(b)(4)(D)  of  the  Act  notwithstanding 
the  fact  that  Respondent  may  also  have  sought  other 
lawful  objects  thereby.  NLIiB  v.  Opernfing  En- 
gineers, Local  12  (C.A.  9),  293  F.  2d  319;  NLRB  v. 
Denver  Building  Council,  341  U.S.  675;  Electrical 
Workers  v.  NLRB,  341  U.S.  694,  700;  NLRB  v. 
Lithographers   (C.A.  9),  309  F.  2d  31;  Department 
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Store  Employees  v.  Brown  (C.A.  9),  284  F.  2d  619, 
623. 


CONCLUSION 

It  is  respectfully  submitted  that  the  decision  and 
order  of  the  National  Labor  Relations  Board  con- 
cluding that  jurisdiction  over  the  transportation  of 
electrical  supplies  utilized  by  the  electricians  in  the 
performance  of  their  work  belongs  to  electricians 
rather  than  the  teamsters  represented  by  Respondent 
and  that  Respondent's  picketing  and  other  activities 
directed  toward  the  reassignment  of  that  work  from 
the  electricians  to  employees  represented  by  the  Re- 
spondent violate  Section  8(b)(4)(D)  of  the  Act  is 
supported  by  substantial  evidence  and  is  not  arbi- 
trary or  capricious.  NLRB  v.  International  Long- 
shoremen's and  WareJiousemen's  Union  (C.A.  9, 
1967),  373  F.  2d  33.  Therefore,  the  petition  of  the 
National  Labor  Relations  Board  for  enforcement  of 
its  Order  should  be  granted. 

Dated,  San  Francisco,  California, 
September  21,  1967. 

Respectfully  submitted, 
Carroll,  Davis,  Burdick  &  McDonough, 
Philip  Paul  Bowe, 
Thori^ton  C.  Bunch,  Jr., 
Attorneys  for  Intervenor. 
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Certificate  of  Counsel 

I  certify  that,  iii  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

Philip  Paul  Bowe, 
Attorney  for  Intervcnovs. 
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No.  21,523 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


National  Labor  Relations  Board,  petitioner 
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V. 

Teamsters,  Chauffeurs,  Warehousemen  &  Help- 
ers, Local  Union  No.  631,  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Ware- 
housemen &  Helpers  of  America,  respondent 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 
BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
the  National  Labor  Relations  Board  for  enforcement 
of  its  order  issued  against  respondent  ("Teamsters") 
on  April  12,  1966,  pursuant  to  Section  10(c)  of  the 
National  Labor  Relations  Act  (61  Stat.  136,  73  Stat. 
519,  29  U.S.C.,  Sec.  151,  et  seq.).    The  Board's  deci- 

(1) 


sion  and  order  in  the  unfair  labor  practice  proceeding 
(R.  57-58)^  are  reported  at  157  NLRB  1621.  The 
Board's  earlier  decision  and  determination  of  dispute 
in  the  underlying  Section  10  (k)  proceeding  (R.  73- 
84)  are  reported  at  150  NLRB  504.  This  Court  has 
jurisdiction  of  the  matter,  the  unfair  labor  practices 
having  occurred  within  this  judicial  circuit  at  the  Ne- 
vada Test  Site  of  the  Atomic  Energy  Commission. 

STATEMENT  OF  THE  CASE 

I.   The  Board's  Findings  of  Fact 

Briefly  stated,  the  Board  found  that  the  Teamsters 
engaged  in  conduct  proscribed  by  Section  8(b)  (4)  (i) 
and  (ii)  (D)  of  the  Act,-  with  an  object  of  forcing  or 
requiring  REECO  to  assign  work  in  dispute  to  em- 
ployees represented  by  the  Teamsters  rather  than  to 
employees  represented  by  the  International  Brother- 
hood of  Electrical  Workers  ("IBEW").  Earlier,  in 
the  Section  10  (k)  proceeding,  the  Board  rendered  an 


^  References  to  the  pleadings,  the  Board's  decision  and 
determination  of  dispute,  the  Board's  decision  and  order, 
and  other  papers  reproduced  as  "Vokime  I,  Pleadings,"  are 
designated  "R."  References  to  the  portions  of  the  stenographic 
transcript  of  the  Section  10 (k)  proceeding  reproduced  pur- 
suant to  Court  Rule  10  are  designated  "Tr."  The  abbrevia- 
tions "T.  Exh.,"  "IBEW  Exh.,"  "REECO  Exh.,"  and  "Bd. 
Exh."  refer  respectively  to  exhibits  introduced  at  the  10  (k) 
hearing  by  the  Teamsters,  International  Brotherhood  of  Elec- 
trical Workers  ("IBEW"),  Reynolds  Electrical  &  Engineer- 
ing Company,  Inc.  ("REECO")  and  the  Board.  References 
preceding  a  semicolon  are  to  the  Board's  findings ;  those  fol- 
lowing are  to  the  supporting  evidence. 

-  The  pertinent  statutory  provisions  are  set  forth  in  the  Ap- 
pendix, infra,  pp.  39-40. 


afRrmative  award  of  the  disputed  work  to  REECO's 
employees  represented  by  the  IBEW,  thereby  deter- 
mining that  the  Teamsters'  members  were  not  en- 
titled to  the  work. 

A.  Background  of  the  dispute 

Since  1951  the  Atomic  Energy  Commission 
("A.E.C.")  has  conducted  nuclear  testing  at  the 
Nevada  Test  Site  C'N.T.S.").  N.T.S.  consists  of  an 
area  in  excess  of  1500  square  miles  and  is  sometimes 
referred  to  as  "Mercury,"  although  in  actuality  Mer- 
cury is  the  headquarters  and  point  of  entry  to  N.T.S. 
from  the  city  of  Las  Vegas.  N.T.S.  has  been  divided 
into  administrative  areas  numbering  more  than  15 
since  1961.  During  this  recent  period,  Areas  3  and  9 
have  been  principal  centers  of  activity  (R.  19-20;  Tr. 
742-743). 

Reynolds  Electrical  and  Engineering  Co.  Inc. 
("REECO")  has  been  prime  contractor  at  N.T.S. 
since  December  1952  and  has  performed  various  types 
of  construction,  support  and  service  work  in  connec- 
tion with  the  nuclear  testing  (R.  19;  Tr.  1882). 

1.    Agreements  betiveen  the  Teamsters  and  IBEW 
and  the  practice  thereunder 

In  1942,  the  parent  International  unions  of  the  dis- 
puting locals  involved  herein  entered  into  an  agree- 
ment dealing  with  their  respective  jurisdictions  which 
provided  in  relevant  part  (R.  21;  T.  Exh.  6-B) : 

It  is  further  agreed  that  the  operators  of  vehicles 
used  for  electrical  construction  work,  mainte- 
nance work,  or  electrical  repair  work — that  is, 
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when  such  vehicles  are  used  for  transporting 
man  or  men  and/or  material  to  and  from  job, 
and  said  vehicle  remains  at  jobsite  with  man  or 
men  in  the  performance  of  electrical  work,  and 
the  operation  of  the  vehicle  is  an  integral  part  of 
this  work — such  operator  comes  under  the  juris- 
diction of  the  International  Brotherhood  of 
Electrical  Workers. 

It  is  understood  and  agreed  that  the  equipment 
operated  by  electrical  workers  shall  only  be  the 
truck  cariying  the  line  and  maintenance  crews, 
tools,  etc.,  to  and  from  the  job,  or  the  emergency 
car  from  electrical  contracting  shops  carrying 
only  tools  and  repair  equipment  for  emergency 
work.  Operation  of  all  delivery  equipment  for 
the  delivery  of  materials  of  all  character,  such 
as  poles,  pipes,  transformers,  cables,  and  electri- 
cal appliances,  such  as  refrigerators,  radios,  etc., 
shall  be  the  jurisdiction  of  the  Internation- 
al Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers. 

In  1952,  a  jurisdictional  dispute  between  the  Team- 
sters and  IBEW  arose  at  N.T.S.  over  the  staffing  of  a 
warehouse  and  yard  located  at  Mercury.  This  ware- 
house was  used  exclusively  to  store  electrical  mate- 
rials. In  addition,  a  dispute  arose  over  the  hauling 
of  these  materials  from  the  warehouse  to  the  points 
of  use  (R.  21;  Tr.  1035-1037,  1693-1694,  2307,  2319- 
2320).  William  F.  Carter,  secretary-treasurer  of  the 
Teamsters  and  Ralph  A.  Leigon,  business  manager  of 
the  IBEW,  attempted  to  resolve  the  dispute  by  apply- 
ing the  agreement  set  forth  above  (referred  to  in  the 
record  as  the  Greenbook  Agreement).     This  Carter- 


Leigon  Agreement  provided  in  relevant  part  (R.  21- 
22;  T.  Exh.  6-A)  : 

The  mutual  understanding  as  to  the  intei-preta- 
tion  of  the  existing  [Greenbook]  agreement,  copy 
of  which  is  attached,  between  the  two  Interna- 
tional Unions  was  determined  as  follows: 

Paragraph  :fi:2 :  Crew  or  Line  Truck  referred  to 
in  this  paragraph  shall  be  loaded  by  Warehouse- 
men if  available,  or  composite  crew,  at  the  start 
of  the  shift,  and  operated  by  I.B.E.W.  men.  All 
other  materials  required  during  the  shift  other 
than  first  loaded  as  above,  shall  be  requested 
from  the  warehouse  or  yard  and  delivered  by  ve- 
hicle operated  by  Teamsters. 

It  was  further  mutually  agreed  that  a  composite 
crew  of  Warehousemen  and  Electricians  shall 
work  together  in  the  Warehouse  storing  electri- 
cal material  exclusively.  One  to  one  ratio  be- 
tween the  two  crafts  shall  be  maintained  as 
equally  as  possible. 

Although  not  a  party  thereto,  REECO  abided  by 
the  terms  of  this  agreement.  In  the  warehouse  in 
which  only  electrical  materials  were  stored,  REECO 
assigned  the  work  of  receiving,  storing  and  loading 
these  materials  to  a  composite  staff  of  employees  rep- 
resented by  the  Teamsters  and  IBEW  (R.  76;  Tr. 
1816).^    With  respect  to  the  hauling  of  electrical  ma- 


^  Within  a  year,  this  provision  for  composite  staffing  be- 
came moot  because  the  warehouse  storing  only  electrical  ma- 
terials was  converted  to  a  mixed  materials  warehouse  where 
the  Teamsters  had  exclusive  jurisdiction  (R.  76;  Tr.  1816- 
1817,  2224). 


terials  and  supplies  from  warehouses''  to  points  of 
use  or  to  forward  compounds,'  RE  ECO  assigned  this 
work,  except  for  the  first  load  of  the  shift,  to  the 
Teamsters.  The  "first  load"  hauling  was  assigned  to 
IBEW  members  (R.  20,  22;  Tr.  1063-1064,  1824, 
2429). 

2.    The  development  of  forward  compounds 

Between  1952  and  October  1958,  the  nuclear  test- 
ing at  N.T.S.  was  conducted  above  ground.  A  mora- 
torium on  all  nuclear  testing  was  imposed  from  the 
latter  date  until  September  1961.  From  September 
1961  on,  all  testing  has  been  conducted  underground, 
usually  in  wellholes  and  occasionally  in  tunnels 
(R.  19;  Tr.  570,  1277-1280). 

This  change  in  the  method  of  testing  produced  a 
change  in  the  nature  of  REECO's  operations.  Dur- 
ing the  period  of  atmospheric  testing,  the  wide-range 
destructive  effect  of  the  tests  precluded  the  develop- 
ment of  any  peraianent  work  buildings  near  the  test- 
ing. Most  materials  were  stored  and  fabricated  in 
warehouses,  hauled  to  the  point  of  utilization  and 
used  immediately  (Tr.  570,  1146-1147,  1362,  1380- 
1381).  Some  electrical  work  was  perforaied  in  port- 
able shacks  in  the  foi'ward  areas  which  were  moved 


*  By  1962  REECO  had  developed  five  pennanent  warehouses 
storing  mixed  materials  and  staffed  by  Teamsters  (R.  20; 
10(1)  Tr.  57-59).  ("10(1)  Tr."  references  are  to  portions 
of  the  stenographic  transcript  of  the  Section  10(1)  proceed- 
ing introduced  at  the  Section  10 (k)  hearing  as  Board  Ex- 
hibit 4). 

=  See  pp.  7-8,  infra. 
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prior  to  the  nuclear  tests  (R.  (D&D  9);  Tr.  2489- 
2494,  2531-2532,  2541).  With  the  termination  of 
atmospheric  testing,  however,  REECO  developed  for- 
ward staging  compounds  proximate  to  the  point  of 
testing.  These  forward  compounds  are,  in  turn,  sub- 
divided into  smaller  craft  compounds  occupied  by  a 
specific  craft.  The  craft  compounds  are  sometimes 
fenced  for  security  reasons  and  for  the  preservation 
of  materials  (R.  20;  Tr.  404,  10(1)  ;  Tr.  82).  In  ad- 
dition to  trailer  offices  for  area  and  craft  superin- 
tendents, the  foi'ward  compounds  contain  facilities 
for  the  fabrication  or  assembly  of  materials  and 
structures  prior  to  their  transportation  for  use  in 
well-holes  and  tunnels  (R.  20;  Tr.  349-352). 

As  stated  stip^^a,  p.  6,  except  for  the  "first-load" 
of  the  shift,  Teamsters  haul  electrical  materials  from 
one  of  REECO's  five  permanent  warehouses  to  the 
foi'ward  electrical  compounds.  These  materials  are 
always  delivered  pursuant  to  a  specified  work  order 
and  are  unloaded  by  IBEW  members  at  the  electrical 
compounds  (R.  20;  Tr.  360-363,  403,  582).  Laborers, 
and  if  a  forklift  is  needed,  operating  engineers,  some- 
times assist  in  the  unloading  (R.  20;  Tr.  2532-2533, 
T.  Exh.  13,  Finding  of  Fact  2).  Eighty  to  90  per- 
cent of  these  materials  are  fabricated  in  some  manner 
at  the  compound  (R.  20;  Tr.  408,  594).  For  ex- 
ample, in  an  electrical  compound  located  in  Area  3, 
coaxial  cable  is  spliced  and  fixtures  are  attached  to 
the  cable  ends  (R.  20;  Tr.  353-354).  Following  a 
brief  storage  period,  generally  less  than  two  or  three 
months,  the  materials  are  transported  a  short  dis- 
tance from  the  electrical  compound  to  the  point  of  use 
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(Tr.  653-654,  777).  In  the  case  of  Area  3,  there  are 
approximately  25  well-holes  within  a  three  mile  ra- 
dius of  the  compound  (R.  20;  Tr.  356-357).  No  in- 
ventory is  kept  of  the  materials  stored  in  these  for- 
ward electrical  compounds  (Tr.  404-405), 

B.  The  work  in  dispute 

The  dispute  involves  two  kinds  of  work.  The  first 
involves  the  staffing  of  the  forward  electrical  com- 
pounds. The  men  assigned  there  unload  electrical 
materials  and  supplies  and  check,  tally,  place  or 
"spot"  these  materials  within  the  compound.  This  is- 
sue is  referred  to  hereinafter  as  the  "composite  staff- 
ing" dispute. 

The  second  matter  in  dispute  involves  the  subse- 
quent loading  of  electrical  materials  and  supplies  at 
the  forward  electrical  compound  and  the  hauling  of 
these  materials  to  the  point  of  utilization.  This  issue 
will  be  referred  to  as  the  "hauling  to  point  of  use" 
dispute. 

C.  The  Teamsters  claim  the  disputed  work  and  attempt 
to  compel  REECO's  assignment  of  the  work  to  its 
members 

In  November  1963,  Teamster  officials  Dale  Thomp- 
son, William  Carter  and  Joe  Carter  protested  to 
REECO  officials  that  electricians  represented  by  the 
IBEW  were  improperly  hauling  electrical  materials 
from  the  forward  electrical  compounds  to  the  points 
of  use.  The  Teamsters  claimed  that  the  IBEW  mem- 
bers' use  of  flat  rack  trucks  for  this  purpose  consti- 
tuted a  violation  of  the  Carter-Leigon  and  Greenbook 


agreements.  On  November  18,  1963,  Carter  wrote 
to  RE  ECO  listing  a  number  of  flat  racks  used  by  the 
electricians  in  Areas  3  and  9  and  threatening  "to  take 
the  necessary  steps  to  protect  our  rightful  jurisdic- 
tion" (R.  22;  T.  Exh.  10,  Tr.  789-792,  1027,  1029, 
1417-1419,  1682-1683,  10(1)  Tr.  83-85,  91)." 

In  the  ensuing  months,  meetings  between  officials 
of  RE  ECO  and  the  Teamsters  failed  to  resolve  the 
differences  between  the  parties  and  Carter  decided  to 
submit  some  of  the  issues  to  the  Joint  Conference 
Board  ("AGC  Board")'  (R.  23;  T.  Exh.  11).  The 
IBEW  was  not  a  party  to  the  proceeding  (R.  30). 
On  April  1,  1964,  REECO  officially  answered  Car- 
ter's letter  of  November  18,  1963,  denying  that  the 
IBEW's  members'  hauling  of  electrical  materials  in 
flat  rack  trucks  violated  the  Carter-Leigon  and  Green- 
book  agreements  and  concluding  that  the  "accusation 


^  About  this  time  the  Teamsters  also  protested  REECO's 
use  of  a  "non-manual  clerk"  in  an  Area  9  compound  contain- 
ing mixed  materials.  This  dispute,  which  is  not  relevant  to 
the  instant  dispute  involving  exclusively  electrical  compounds, 
produced  a  letter  by  Carter  to  REECO  official  C.E.  Lemon 
on  January  8,  1964,  and  a  visit  by  Carter  and  Lemon  to  Area 
9  in  February  or  March.  Though  Lemon  promised  that  a 
Teamster  receiving  clerk  would  be  assigned  to  work  in  Area 
9,  it  does  not  appear  that  a  change  in  work  assignment 
occurred  (R.  22-23;  REECO  Exh.  1,  Tr.  2039,  2042,  2050). 

^  The  Teamsters'  submission  to  the  AGC  Board  was  based 
on  the  19'62  Associated  General  Contractors  labor  agreement 
(T.  Exli.  5)  to  which  the  Teamsters  and  REECO  were  sig- 
natories. Article  V  of  the  agreement  provided  procedures 
for  settlement  of  grievances  and  disputes.  IBEW  was  not  a 
signatoiy  to  this  labor  agreement  and  did  not  participate  in 
the  proceedings  before  the  AGC  Board  (R.  23). 
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of  jurisdictional  violation  is  unfounded"  (R.  23;  T. 
Exh.  12). 

About  April  20,  1964,  Carter  and  Lou  Groeniger,  a 
representative  of  the  A. E.G.,  toured  N.T.S.  As  they 
drove  up  to  an  electrical  compound  in  Area  17,  Gar- 
ter observed  eight  electricians  loading  a  pickup  tinick. 
In  addition,  two  flat  rack  trucks  driven  by  Teamsters 
were  waiting  to  be  unloaded.  Garter  immediately 
contacted  REEGO  representatives  Gook  and  Taylor 
and  insisted  that  there  should  be  an  equal  number  of 
Teamsters  and  electricians  in  the  compound  loading 
and  unloading  materials.  Garter  argued  that  the 
electrical  compound  was  a  warehouse  within  the 
meaning  of  the  Garter-Leigon  Agreement  and  that, 
accordingly,  REEGO  was  required  to  utilize  com- 
posite crews  for  these  operations.  Taylor  disagreed, 
contending  that  the  electrical  compound  was  part  of 
the  job  site  (R.  23-24;  Tr.  2061-2068).  Garter  re- 
sponded by  instructing  the  Teamster  drivers  of  the 
two  flat  rack  trucks  to  return  their  loads  to  the  ware- 
house. As  Garter  testified:  "[The  two  drivers]  were 
going  to  stay  back  there  until  such  a  time  as  they  put 
a  composite  crew  to  unload,  and  I  told  [Taylor]  if  he 
fired  one  man  that  I  was  going  to  take  the  rest  of 
them  home"  (R.  24;  Tr.  2066). 

That  evening  Garter  instructed  his  business  agents 
to  order  the  cessation  of  Teamster  deliveries  to  all 
forward  compounds  (R.  8).*  The  following  day, 
April  21,  Garter  met  with  REEGO  officials  Lemon 
and  Grockett  at  the  offices  of  A.E.G.  Representative 


-^  See  infra,  p.  35,  for  a  discussion  of  the  Board's  resolu- 
tion of  conflicting  evidence  in  support  of  this  finding. 
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Groeniger.  Carter  stated  that  the  Teamsters'  actions 
were  intended  solely  to  force  REECO's  compliance 
with  the  Carter-Leigon  Agreement,  and  pending  such 
compliance,  the  Teamsters  would  not  deliver  mate- 
rials to  the  electrical  compounds.  The  Teamsters  and 
REECO  had  been  unable  to  settle  any  differences  for 
"quite  some  time,"  Carter  added,  and  the  Teamsters 
"felt  that  the  only  way  of  bringing  the  matter  to  a 
head  was  to  take  drastic  action  .  .  ."  (R.  25;  Tr. 
2071-2073). 

On  April  22,  Carter  sent  a  telegram  to  the  Joint 
Council  of  Teamsters  and  Teamster  International  of- 
ficials requesting  the  right  to  strike  REECO.  The 
telegram  read  in  part  (R.  28-29;  T.  Exh.  41)  : 

REECO  PRIME  CONTRACTER  [sic]  FOR  AEC  TEST 

site  is  in  violation  of  the  agc  master 
Agreement  they  have  refused  to  correct 
the  violations  constantly  using  people 
other  than  teamsters  to  handle  and  haul 
material.  .  .  .  time  will  not  permit  the 
proper  procedures  for  requesting  strike 
sanction. 

Commencing  April  24,  Teamster  drivers  refused  to 
deliver  or  unload  materials  at  the  forward  compounds 
(R.  25;  Tr.  269,  405-407).  As  REECO's  warehousr 
ing  supervisor,  Williams  Boggs,  testified,  Teamster 
steward  Pat  Gwinn  informed  him  on  April  27  that 
the  Teamsters  "would  not  deliver  material  to  any 
compound  where  there  was  not  a  Teamster  clerk  to 
receive  it,  or  a  Teamster  forklift  operator  to  unload 
it"  (R.  25;  10(1)  Tr.  138-139).  Moreover,  these  re- 
fusals were  not  limited  to  materials  utilized  by  elec- 
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tricians;  Teamster  drivers  also  ceased  deliveries  in- 
tended for  plumbers,  carpenters,  laborers,  drillers 
and  ironworkers  (R.  25-26;  Tr.  270,  282-288,  10(1) 
Tr.  139-140).  REECO  sought  to  stop  the  refusals  on 
April  27  by  warning  ten  Teamster  drivers  of  possible 
disciplinary  action  if  they  returned  to  the  warehouse 
with  loaded  trucks.  Nevertheless,  each  driver  re- 
turned with  a  loaded  truck  (R.  26;  Tr.  276-279). 

The  following  morning,  April  28,  Carter  met  with 
REECO  officials  who  promptly  advised  him  that  fur- 
ther refusals  by  Teamster  drivers  would  result  in  dis- 
ciplinary action  against  the  employees  involved.  Car- 
ter answered  that  he  had  instructed  the  drivers  not  to 
unload  materials  in  the  forward  compounds  unless 
Teamsters  unloaded  these  vehicles.  In  this  state- 
ment. Carter  failed  to  restrict  his  remarks  to  the  elec- 
trical compounds  (R.  26-27;  Tr.  307-310,  377-378, 
392-393).  When  Carter  noted  that  the  AGC  Board 
was  meeting  in  executive  session  at  2:00  p.m.  and 
that  the  AGC  Board  deliberations  might  assist  in  re- 
solving their  dispute,  the  parties  adjourned  until  late 
in  the  afternoon  (R.  27;  Tr.  309).  When  they  met 
again.  Carter  reported  that  the  AGC  Board  had 
"ruled  against  Reynolds."  The  meeting  adjourned  to 
give  REECO 's  officials  an  opportunity  to  study  the 
AGC  Board's  conclusions  (R.  27;  Tr.  310). 

The  Teamsters'  refusals  to  deliver  and  unload  ma- 
terials ceased  on  April  29  (R.  10;  Tr.  288).  The 
AGC  Board's  award  officially  issued  on  April  30.  The 
AGC  Board  first  recited  the  positions  of  the  two  par- 
ties (R.  35;  T.  Exh.  13,  page  1) : 
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Mr.  Carter  stated  that  it  was  the  Union's  posi- 
tion that  the  Company  was  in  violation  of  the 
Agreement  .  .  .  because  I.B.E.W.  personnel  were 
being  used  to  perform  duties  involving  ware- 
housing, handling  and  transporting  materials 
from  area  yards  to  job  sites.  .  .  .  Messrs.  Good- 
win and  Hawley  [for  REECO]  contended  that 
the  area  yards  were  properly  to  be  considered  as 
part  of  the  job  site  and  that  once  material  was 
delivered  to  such  yards  it  then  was  to  be  han- 
dled and  transported  by  the  craft  that  would 
make  the  installation. 

The  AGC  Board's  conclusions  reflected  a  partial  agree- 
ment with  Carter's  position.  Thus,  with  respect  to 
the  "hauling  to  point  of  use"  dispute  (see  p.  8 
supra)  the  AGC  Board  held  that  REECO's  assign- 
ment of  work  conflicted  with  area  practice  and  there- 
fore violated  the  labor  agreement  to  which  REECO 
and  the  Teamsters  were  signatories  (T.  Exh.  13, 
Conclusion  2 ;  see  T.  Exh.  5,  Article  III  F  for  the  con- 
tract provision  specifically  involved).  However,  Car- 
ter failed  to  prevail  on  the  "composite  staffing"  dis- 
pute. As  the  AGC  Board  stated  (T.  Exh.  13,  page  2, 
para.  6) : 

Management  representatives  refused  to  find  a 
violation  of  the  agreement  insofar  as  the  ware- 
housing function  was  concerned  because  they 
took  the  position  that  since  electrical  fabrication 
was  being  performed  at  the  various  yards  visited 
these  locations  could  properly  be  considered  as 
electrical  shops  rather  than  as  warehouses  and 
it  was  in  keeping  with  trade  practice  in  the  area 
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that  such  shops  be  manned  by  electrical  person- 
nel.' 

On  May  1,  one  day  after  the  issuance  of  the  AGC 
Board  award,  Carter  met  with  REECO  officials.  In 
Carter's  view,  the  AGC  Board  had  held  that  "all  for- 
ward compounds  were  to  be  treated  as  warehouses, 
that  [REECO  was]  to  install  warehouse  clerks  and 
that  all  hauling  from  these  compounds  were  to  be 
done  by  Teamsters"  (R.  27;  10(1)  Tr.  150-151). 
When  REECO  Representative  Lemon  stated  that  the 
award  applies  only  to  electricians,  Carter  answered: 
"No,  this  applies  to  everybody"  (R.  27;  10(1)  Tr. 
151).  In  response,  REECO's  officials  asserted  that 
the  award  was  "unclear,"  that  a  clarification  would 
therefore  be  sought  from  the  AGC  Board,  and  that 
pending  such  clarification  no  change  in  work  assign- 
ment would  occur  (R.  27;  10(1)  Tr.  150,  153). 

The  AGC  Board's  certification  issued  on  May  6 
stated  in  part :  "The  award  .  .  .  applies  solely  to  work 
being  perforaied  by  the  Electricians  and  no  other 
craft"  (R.  27;  T.  Exh.  15). 

Meanwhile,  on  May  4,  Leigon,  business  manager  of 
IBEW,  had  requested  a  meeting  of  the  Joint  Confer- 
ence Committee  ("NEC A  Committee")'"  for  the  pur- 


^  The  AGC  Board  refused  to  recognize  the  Carter-Leigon 
Agi-eement  because  the  Teamsters  and  the  IBEW  had  failed 
to  follow  certain  procedures  necessaiy  for  recognition  of  the 
agreement  under  various  sections  of  the  "master"  labor 
agi-eement  (T.  Exh.  13,  Finding  of  Fact  7,  Conclusion  1). 

1°  REECO  was  a  signatory  to  a  contract  between  the  IBEW 
and  the  Southern  Nevada  Chapter  of  the  National  Electrical 
Contractors'  Association  (IBEW  Exh.  4).    The  NECA  Com- 
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pose  of  investigating  "the  proper  assignment  of  the 
handling  and  moving  of  electrical  material  .  .  ." 
(IBEW  Exh.  2-B).  Following  this  investigation,  the 
NECA  Committee  concluded  on  May  13  that  REECO's 
assignment  of  the  work  in  dispute  was  proper. 
REECO's  compliance  with  the  AGC  Board's  award, 
the  NECA  Committee  further  concluded,  would  vio- 
late the  IBEW-REECO  contract  and  would  not  con- 
form to  "the  long-established  trade  practice  in  this 
area  and  the  past  practice  of  the  Nevada  Test  Site" 
(IBEW  Exh.  2-A). 

On  May  11,  REECO's  refusal  to  reassign  the  han- 
dling and  moving  of  electrical  material  became  mani- 
fest to  the  Teamsters.  Accordingly,  Teamster  busi- 
ness agents  Joe  Carter  and  Benny  Batista  went  to 
REECO's  main  warehouse  to  stop  Teamsters  from  is- 
suing materials  or  hauling  to  the  forward  compounds 
(R.  28;  Tr.  2110-2112).  About  this  time,  REECO's 
assistant  warehouse  superintendent,  Carl  Lavender, 
instructed  a  Teamster  foreman  to  load  and  dispatch 
electrical  materials  to  Area  3.  Though  warned  of 
possible  disciplinary  action  against  him,  the  foreman 
decided  to  follow  the  contrary  instructions  of  Team- 
ster steward  Merlyn  Gile.  Thereupon,  supervisory 
personnel  loaded  and  dispatched  the  materials  (R.  28; 
Tr.  289-290). 

Just  prior  to  the  noon  lunch  hour,  Business  Agent 
Batista  arrived  and  instructed  the  Teamsters  to  sit 


mittee  is  the  body  charged  with  adjudicating  unresolved  dis- 
putes between  IBEW  and  the  employer  (IBEW  Exh,  4, 
Article  1,  Sec.  6). 
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down  and  do  nothing,  "not  even  answer  the  phone," 
upon  their  return  from  lunch.  These  employees  then 
staged  a  sitdown  strike  of  11/2  to  2i/^  hours  (R.  28; 
Tr.  290-291).  At  about  2:30  p.m.,  REECO  informed 
the  employees  that  they  were  "off  the  payroll."  The 
employees  soon  left  the  premises  (R.  28;  Tr.  291). 

The  following  morning.  May  12,  a  Teamster  picket 
line  formed  at  the  entrance  to  N.T.S.  and  all  Team- 
ster employees  remained  away  from  work.  A  federal 
district  court  enjoined  the  picketing  on  May  26 
(R.  28;  Tr.  292,  294-295)." 

D.  Proceedings  before  the  Board 

On  May  5,  1964,  REECO  filed  a  charge  with  the 
Board  which  was  amended  on  May  11  alleging  that 
the  Teamsters  had  violated  Section  8(b)(4)(D)  of 
the  Act,  the  section  involving  "jurisdictional  dis- 
putes" (R.  3-7).  Upon  investigating  the  charge  and 
finding  reasonable  cause  to  believe  that  Section  8(b) 
(4)  (D)  of  the  Act  had  been  violated,  the  Board,  un- 
der the  provisions  of  Section  10  (k)  of  the  Act,  held 
a  hearing  on  the  merits  of  the  underlying  work  dis- 
pute.    On  December  16,  1964,  the  Board  issued  its 


"  On  May  21,  1964,  the  Teamsters  filed  a  complaint  in  the 
United  States  District  Court  for  the  District  of  Nevada 
seeking  enforcement  of  the  AGC  Board's  award  and  declara- 
tory relief  based  on  the  Teamsters'  contract  with  REECO. 
REECO  then  answered  and  the  IBEW  and  NLRB  intervened. 
On  March  9,  1965,  the  Court  issued  an  order  staying  the  pro- 
ceeding pending  the  instant  NLRB  case  and  any  subsequent 
judicial  review  in  the  court  of  appeals  (R.  19;  General  Coun- 
sel's Exhibit  ("G.C.  Exh.")  6F,  introduced  into  the  unfair 
labor  practice  hearing  before  the  Trial  Examiner). 
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decision  and  determination  of  dispute  finding  that  the 
disputed  work  should  be  assigned  to  employees  repre- 
sented by  the  IBEW  (R.  83).  Having  made  this  find- 
ing, the  Board  further  held  that  the  Teamsters  were 
not  lawfully  entitled  to  force  or  require  RE  ECO  to 
assign  the  work  to  employees  represented  by  the 
Teamsters  (R.  84). 

The  Teamsters  informed  the  Board,  by  letter  dated 
January  4,  1965,  that  they  would  not  voluntarily 
comply  with  the  Board's  determination  of  the  work 
dispute  (G.C.  Exh.  5).  Thereupon,  the  General 
Counsel  of  the  Board  issued  an  unfair  labor  practice 
complaint  alleging  that  the  Teamsters  had  violated 
Section  8(b)(4)(D)  of  the  Act  (R.  7-11).  At  the 
hearing  before  the  Trial  Examiner,  the  parties  stipu- 
lated that  the  record  of  the  Section  10  (k)  proceeding 
be  introduced  and  received  into  the  record  of  the  un- 
fair labor  practice  proceeding  (Transcript  in  unfair 
labor  practice  hearing,  pp.  9-10). 

II.   The  Board's  Conclusions  and  Order 

The  Board,  in  agreement  with  the  Trial  Examiner, 
concluded  that  the  Teamsters  refused  to  deliver  ma- 
terials to  forward  compounds  manned  by  employees 
of  REECO  represented  by  the  IBEW  and  by  other 
labor  organizations,  struck,  threatened  to  strike,  and 
induced  and  encouraged  employees  of  REECO  to  en- 
gage in  a  strike  or  a  concerted  refusal  to  perform 
services — all  with  an  object  of  forcing  or  requiring 
REECO  to  staff  forward  electrical  compounds  with 
employees  represented  by  the  Teamsters,  thereby 
either  causing  REECO  to  assign  Teamster  employees 


r 
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on  a  ratio  of  one  to  one  with  other  craftsmen  man- 
ning said  electrical  compounds  or  to  assign  said 
Teamster  employees  to  the  exclusion  of  employees  rep- 
resented by  other  craft  unions.  The  Board  further 
concluded  that  another  object  of  the  Teamsters'  con- 
duct was  to  force  or  require  REECO  to  assign  to  em- 
ployees represented  by  the  Teamsters  the  work  of 
driving  vehicles  transporting  electrical  supplies  from 
forward  electrical  compounds  to  points  of  use.  Hav- 
ing engaged  in  said  conduct  with  these  objects,  the 
Teamsters  violated  Section  8(b)(4)(D)  of  the  Act 
(R.  37-38,  57). 

The  Board's  order  requires  the  Teamsters  to  cease 
and  desist  from  the  unfair  labor  pratices  found  with 
respect  to  REECO  or  any  other  person.  Affirmative- 
ly, the  Board's  order  directs  the  Teamsters  to  post 
appropriate  notices  (R.  38-39,  58). 


ARGUMENT 


I.   Introduction— The  Statutory  Framework  and 
Standard  of  Judicial  Review 

Section  8(b)  (4)  (i)  (ii)  (D)  of  the  Act,  in  relevant 
part  makes  it  an  unfair  labor  practice  for  a  labor  or- 
ganization or  its  agents: 

(i)  to  engage  in,  or  to  induce  or  encourage  any 
individual  employed  by  any  person  engaged  in 
commerce  or  in  an  industry  affecting  commerce 
to  engage  in,  a  strike  or  a  refusal  in  the  course 
of  his  employment  to  use,  manufacture,  process, 
transport,  or  otherwise  handle  or  work  on  any 
goods,  articles,  materials,  or  commodities  or  to 
perform  any  services;  or  (ii)  to  threaten,  coerce, 
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or  restrain  any  person  engaged  in  commerce  or 
in  an  industry  affecting  commerce,  where  in 
either  case  an  object  thereof  is: 

*         *         *         * 

(D)  forcing  or  requiring  any  employer  to  assign 
particular  work  to  employees  in  a  particular  la- 
bor organization  or  in  a  particular  trade,  craft, 
or  class  rather  than  to  employees  in  another  la- 
bor organization  or  in  another  trade,  craft,  or 
class,  unless  such  employer  is  failing  to  conform 
to  an  order  or  certification  of  the  Board  deter- 
mining the  bargaining  representative  for  em- 
ployees performing  such  work: 

Section  8(b)  (4)  (D)  is  supplemented  by  Section  10 
(k)  which  provides: 

Whenever  it  is  charged  that  any  person  has 
engaged  in  an  unfair  labor  practice  within  the 
meaning  of  paragraph  (4)  (D)  of  section  8(b), 
the  Board  is  empowered  and  directed  to  hear  and 
determine  the  dispute  out  of  which  such  unfair 
labor  practice  shall  have  arisen,  unless,  within 
ten  days  after  notice  that  such  charge  has  been 
filed,  the  parties  to  such  dispute  submit  to  the 
Board  satisfactory  evidence  that  they  have  ad- 
justed, or  agreed  upon  methods  for  the  volun- 
tary adjustment  of,  the  dispute.  Upon  compli- 
ance by  the  parties  to  the  dispute  with  the  deci- 
sion of  the  Board  or  upon  such  voluntary  adjust- 
ment of  the  dispute,  such  charge  shall  be  dis- 
missed. 

These  sections  render  unlawful  strikes  or  induce- 
ments to  strike  aimed  at  forcing  the  reassignment  to 
employees  in  one  labor  organization  of  work  already 
assigned  to  members  of  another  labor  organization. 


20 

Thus,  a  violation  of  Section  8(b)  (4)  (i)  and  (ii)  (D) 
presumes  tv/o  elements:  (1)  the  labor  organization 
must,  under  subsection  (i),  strike,  or  induce  or  en- 
courage employees  to  strike  or  refrain  from  working 
and,  under  subsection  (ii),  must  "threaten,  coerce,  or 
restrain"  any  person  engaged  in  commerce;  and  (2) 
an  object  of  this  conduct  must  be  to  force  an  employer 
to  reassign  work  from  employees  in  one  labor  organi- 
zation to  those  in  another.  There  is  no  dispute  in 
this  case  about  the  Teamsters  having  resorted  to  con- 
duct falling  within  the  proscription  of  Section  8(b) 
(4)  (i)  and  (ii)  (D).  Rather,  the  principal  issue  con- 
cerns the  propriety  of  the  Board's  determination  of 
the  jurisdictional  dispute  in  the  Section  10  (k)  pro- 
ceeding. 

Construing  Section  10  (k),  the  Supreme  Court  held 
in  N.L.R.B.  v.  Radio  and  Television  Broadcast  En- 
gineers Union,  Local  1212,  364  U.S.  573,  (hereafter 
''Local  1212")  that  the  Board  is  required  to  decide 
jurisdictional  disputes  on  their  merits.  The  Supreme 
Court  stated  (364  U.S.  at  579) : 

We  agree  with  the  Second,  Third  and  Seventh 
Circuits  that  §  10  (k)  requires  the  Board  to  de- 
cide jurisdictional  disputes  on  their  merits  and 
conclude  that  in  this  case  that  requirement 
means  that  the  Board  should  affirmatively  have 
decided  whether  the  technicians  or  the  stage  em- 
ployees were  entitled  to  the  disputed  work.  .  .  . 
This  language  [of  Section  10  (k)]  indicates  a 
congressional  purpose  to  have  the  Board  do 
something  more  than  merely  look  at  prior  Board 
orders  and  certifications  or  a  collective  bargain- 
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ing  contract  to  determine  whether  one  or  the 
other  union  has  a  clearly  defined  statutory  or 
contractual  right  to  have  the  employees  it  repre- 
sents perform  certain  work  tasks.  For,  in  the 
vast  majority  of  cases,  such  a  narrow  determina- 
tion would  leave  the  broader  problem  of  work 
assignments  in  the  hands  of  the  employer,  ex- 
actly where  it  was  before  the  enactment  of 
§  10  (k) — with  the  same  old  basic  jurisdictional 
dispute  likely  continuing  to  vex  him,  and  the 
rival  unions,  short  of  striking,  would  still  be  free 
to  adopt  other  forms  of  pressure  upon  the  em- 
ployer. 

The  Supreme  Court  recognized  that  the  effect  of  its 
holding  would  be  to  force  the  Board  to  exercise  under 
Section  10  (k)  "powers  which  are  broad  and  lacking 
in  rigid  standards  to  govern  their  application,"  but 
the  Court  expressed  confidence  that  the  Board,  with 
its  "long  experience  in  hearing  and  disposing  of 
similar  problems,"  and  with  "a  knowledge  of  the 
standards  generally  used  by  arbitrators,  unions,  em- 
ployers, joint  boards  and  others  in  wrestling  with  this 
problem,"  would  be  able  to  meet  its  responsibilities 
364  U.S.  at  583.^" 

In  following  the  Supreme  Court's  mandate,  the 
Board  has  recognized  that  there  are  no  rigid  rules  to 
govern  its  determination,  but  rather  that  Section  10 


^^  The  Court  said  further  that  "administrative  agencies  are 
frequently  given  rather  loosely  defined  powers  to  cope  with 
problems  as  difficult  as  those  posed  by  jurisdictional  disputes 
and  strikes.  It  might  have  been  better,  as  some  persuasively 
argued  in  Congress,  to  intrust  this  matter  to  arbitrators. 
But  Congress,  after  discussion  and  consideration,  decided  to 
intrust  this  decision  to  the  Board."  364  U.S.  at  583. 
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(k)  is  to  be  given  content  through  the  empiric  proc- 
ess of  administration.  Accordingly,  in  International 
Association  of  Machinists,  Lodge  174.3  (Jones  Con- 
struction Co.),  135  NLRB  1402,  a  case  coming  to  the 
Board  shortly  after  the  Local  1212  decision,  the 
Board  adopted  the  following  approach  to  the  task  of 
specifically  rendering  affirmative  awards  in  jurisdic- 
tional dispute  issues  (135  NLRB  at  1410-1411) : 

At  this  beginning  stage  in  making  jurisdic- 
tional awards  as  required  by  the  Court,  the 
Board  cannot  and  will  not  formulate  general 
rules  for  making  them.  Each  case  will  have  to 
be  decided  on  its  own  facts.  The  Board  will  con- 
sider all  relevant  factors  in  determining  who  is 
entitled  to  the  work  in  dispute,  e.g.,  the  skills  and 
work  involved,  certifications  by  the  Board,  com- 
pany and  industry  practice,  agreements  between 
unions  and  between  employers  and  unions, 
awards  of  arbitrators,  joint  boards  and  the 
AFL-CIO  in  the  same  or  related  cases,  the  as- 
signment made  by  the  employer,  and  the  efficient 
operation  of  the  employer's  business.  This  list 
of  factors  is  not  meant  to  be  exclusive,  but  is  by 
way  of  illustration. 

As  such  Section  10  (k)  determinations  come  before 
the  courts  of  appeals  for  review,  the  governing  stand- 
ard of  review  must  necessarily  be  whether  or  not  the 
Board  has  abused  its  discretion — that  is,  whether  the 
Board  has  been  arbitrary  or  capricious — in  making  a 
particular  work  assignment.  This  is  implicit  in  the 
Supreme  Court's  emphasis  in  Local  1212  that  Con- 
gress has,  in  Section  10  (k),  committed  to  the  Board 
a  task  which  necessarily  involves  a  wide  degree  of 
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discretion  and  expertise  in  an  area  where  the  Board's 
"powers  .  .  .  are  broad  and  lacking  in  rigid  standards 
to  govern  their  application."  364  U.S.  at  583.  Ac- 
cord: N.L.R.B.  V.  International  Longshoremen's  & 
Warehousemen's  Union;  and  Locals  6,  10,  34-,  54.,  and 
91,  etc.,  378  F.  2d  33,  35-36  (C.A.  9),  pet.  for  cert, 
pending,  36  Law  Week  3117;  N.L.R.B.  v.  Local  676, 
International  Brotherhood  of  Teamsters,  etc.,  376  F. 
2d  3  (C.A.  3) ;  New  Orleans  Typographical  Union  v. 
N.L.R.B.,  368  F.  2d  755,  761-765  (C.A.  5) ;  N.L.R.B. 
V.  Des  Moines  Electrotypers  Union  No.  84,  291  F.  2d 
381,  388  (C.A.  8). 

We  submit  that  the  Board's  determination  herein, 
awarding  the  disputed  work  to  employees  represented 
by  the  IBEW,  is  reasonable  and  should  be  affirmed. 

II.  The  Board's  Determination  in  the  Section  10(k)  Pro- 
ceeding That  Employees  Represented  by  IBEW  Are 
Entitled  to  Perform  the  Work  in  Dispute  Is  Neither 
Arbitrary  Nor  Capricious 

A.  The  composite  staffing  dispute 

Consistent  with  its  decision  in  Jones  Construction 
Co.,  supra,  the  Board  weighed  several  factors  in  de- 
termining which  of  the  competing  groups  of  employ- 
ees should  be  assigned  the  work  of  unloading,  check- 
ing, tallying  and  placing  electrical  materials  within 
the  forward  electrical  compounds.  Initially,  the 
Board  considered  and  rejected  the  Teamsters'  conten- 
tion that  the  Carter-Leigon  Agreement  awarded  the 
Avork  to  the  Teamsters  (R.  78-79).  More  specifically, 
the  Board  concluded  that  the  forward  electrical  com- 
pounds were  not  "warehouses"  within  the  meaning  of 
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the  Carter-Leigon  Agreement  and  accordingly  that 
the  Agreement's  requirement  of  "one  to  one"  com- 
posite staffing  was  inapplicable  to  the  dispute  here- 
in/^ As  the  Board  noted,  the  record  shows  that  when 
the  Agreement  was  signed  in  1952,  there  existed  one 
warehouse  used  exclusively  for  the  storage  of  electri- 
cal materials  (R.  78-79;  Tr.  1694,  1798,  2283).  More- 
over, because  of  the  atmospheric  testing,  no  forward 
electrical  compounds  existed  at  that  time  (p.  6, 
supra).  The '  Board  concluded,  therefore,  that  the 
parties'  use  of  the  word  "warehouse"  in  the  Carter- 
Leigon  Agreement  (p.  5,  siipra)  referred  only  to  the 
one  electrical  warehouse  in  existence  in  1952  (R.  78- 
79).  In  addition,  the  record  shows  that  the  Team- 
sters apparently  agreed  with  this  interpretation  of 
the  term  "warehouse"  because  they  failed  to  protest 
the  absence  of  composite  staffing  in  the  forward  elec- 
trical compounds  until  April  1964,  at  least  three 
years  after  the  creation  of  the  compounds  in  their 
present  form  (R.  79;  10(1)  Tr.  39-40,  Tr.  790-791). 
Cf.  New  Orleans  Typographical  Union  v.  N.L.R.B., 
supra,  368  F.  2d  at  763-764. 


^^  The  Board  dismissed  the  contention  of  the  Teamsters 
Union  that  its  demand  for  one-to-one  staffing  with  the  IBEW 
members  did  not  constitute  a  request  for  the  reassignment 
of  work  from  IBEW  employees  to  Teamsters.  As  the  Board 
reasonably  concluded,  the  Teamsters  could  hardly  assume  that 
REECO  would  be  willing  to  double  the  work  force  needed; 
the  Teamsters  must  have  contemplated,  therefore,  that  their 
demand  would  cause  IBEW  members  to  lose  jobs  (R.  77). 
See  N.L.R.B.  v.  Local  1291,  International  Longshoremen's 
Association,  345  F.  2d  4,  9-10  (C.A.  3),  cert,  denied,  382  U.S. 
891 ;  International  Typographical  Union,  121  NLRB  793, 
799. 


25 

The  nature  of  the  forward  electrical  compounds 
provides  further  support  for  the  Board's  conclusion. 
As  was  described  above  p.  7,  materials  are  always 
delivered  to  the  forward  electrical  compounds  pursu- 
ant to  specific  work  orders."  No  inventory  is  kept  of 
these  materials  and  80  to  90  percent  of  them  undergo 
some  type  of  fabrication.^^  The  materials  rarely  re- 
main in  the  compounds  more  than  two  or  three 
months  before  their  delivery  to  points  of  use,  usually 
a  wellhole  within  a  few  miles  of  the  compound.^^ 

The  Board  also  considered  other  factors  in  render- 
ing an  affirmative  award  of  the  composite  staffing 
work  to  IBEW  members.  The  record  shows  that 
IBEW  employees  have  always  done  this  work  at 
N.T.S.,  in  the  nearby  area  and  in  the  industry 
(R.  78;  Tr.  217-218,  446,  450,  584-585,  995-1000, 
1137)).  Moreover,  it  appears  that  materials  are 
generally  unloaded  at  the  compounds  for  no  more 
than  one  or  two  hours  each  day.  It  is  more  efficient, 
therefore,  for  IBEW  employees,  whose  normal  pre- 


"As  is  customary  in  the  construction  industry,  materials 
are  ordered  in  amounts  which  exceed  requirements  by  5  to  10 
percent  because  "nothing  comes  in  exact  quantities  you  need 
it  in"  (R.  20-21  ;Tr.  487). 

^^  Though  the  compounds  are  sometimes  fenced,  this  is  done 
to  preserve  the  materials  and  for  security  reasons  (supra, 
p.  7). 

^^  As  the  Board  noted,  the  points  of  use  are  relatively  proxi- 
mate to  the  compounds  when  compared  with  the  size  of  N.T.S. 
(in  excess  of  1500  square  miles)  and  the  occasional  distances 
of  25  to  35  miles  between  permanent  warehouses  and  the 
wellholes  (R.  79). 
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fabrication  work  is  done  nearby,  to  unload  and  place 
the  materials  (R.  78;  Tr.  431-432,  448,  502,  2474). 

Finally,  the  reasonableness  of  the  Board's  determi- 
nation is  shown  by  the  decisions  of  the  two  arbitral 
entities  in  this  case.  Both  the  NEC  A  Committee  and 
the  AGC  Board  considered  the  Teamsters'  demand  to 
have  RE  ECO  reassign  the  "composite  staffing"  work. 
As  stated  above,  pp.  14-15,  the  NECA  Committee 
ruled  that  a  change  in  the  present  assignment  to 
IBEW  would  violate  the  IBEW-REECO  contract  and 
would  not  conform  to  the  previous  practice  at  N.T.S. 
and  in  the  area.  And  in  the  AGC  Board  proceeding, 
the  Teamsters'  claim  was  rejected  by  the  AGC 
Board's  management  representatives  who  concluded: 
".  .  .  since  electrical  fabrication  was  being  per- 
formed at  the  various  yards  visited  these  locations 
could  properly  be  considered  as  electrical  shops  rather 
than  as  warehouses  and  it  was  in  keeping  with  trade 
practice  in  the  area  that  such  shops  be  manned  by 
electrical  personnel"  (pp.  13-14,  above). ^'  In  sum,  the 
Board  properly  weighed  the  relevant  factors  and  rea- 
sonably awarded  the  staffing  work  to  IBEW  em- 
ployees. 

B.  The  hauling  to  point-of-use  dispute 

In  awarding  the  work  of  hauling  electrical  mate- 
rials from   the   forward   compounds   to   their  point 


1^  The  Board  also  concluded  that  REECO's  separate  con- 
tracts with  each  of  the  two  unions  failed  to  shed  light  on  the 
dispute.  In  addition,  the  record  did  not  establish  the  superi- 
ority of  either  group  of  employees  with  respect  to  the  skills 
involved  in  the  disputed  work  (R.  78). 


27 

of  use  by  IBEW  members,  the  Board  considered 
REECO's  previous  practice,  the  Carter-Leigon  and 
Greenbook  agreements,  the  contracts  between  the 
Teamsters  and  REECO  and  the  IBEW  and  REECO, 
the  arbitration  deteiTninations,  the  skills  and  efficien- 
cy of  the  competing  groups  of  employees  and  a  previ- 
ous resolution  by  REECO  of  a  dispute  at  an  area 
known  as  the  BJY. 

The  record  is  clear  that  since  the  commencement 
of  underground  testing  in  1961  and  the  concomitant 
development  of  forward  compounds,  REECO  has  al- 
ways assigned  this  disputed  work  to  employees  repre- 
sented by  the  IBEW  (R.  80-81;  Tr.  420-421,  585, 
1930-1932,  1935,  2490-2491,  2496-2499,  2533-2534). 
Although  REECO's  contracts  with  the  two  unions 
contained  no  clear-cut  assignment  of  the  work,  the 
Board  found  that  the  Carter-Leigon  and  Greenbook 
agreements  contained  relevant  guidelines.  In  essence, 
they  provided  that  the  Teamsters  have  jurisdiction 
over  the  delivery  of  materials  from  points  outside  of 
the  jobsite  to  the  first  drop  on  the  site;  the  IBEW 
employees  were  given  the  right  to  drive  vehicles,  re- 
maining within  the  confines  of  the  jobsite,  which  are 
used  for  the  transportation  of  materials  from  one 
point  to  another  during  the  electricians'  work.  The 
issue  thus  becomes  whether  the  forward  compounds 
may  reasonably  be  considered  a  part  of  the  jobsite. 
We  submit  that  the  evidence  discussed  above  (p.  25) 
amply  supports  the  Board's  conclusion  that  the  com- 
pounds are  part  of  the  jobsite.  Thus,  the  electrical 
materials  are  always  delivered  to  the  compounds  pur- 
suant to  a  specific  work  order,  and  80  to  90  of  such 


28 

materials  are  fabricated  at  the  compounds.  And 
these  materials  remain  at  the  compounds  for  a  brief 
period,  generally  less  than  two  or  three  months,  be- 
fore being  transported  to  a  wellhole  a  short  distance 
away.  At  the  very  least,  the  Board  was  not  arbitrary 
in  its  interpretation  of  the  term  "jobsite"  as  used  in 
the  Carter-Leigon  and  Greenbook  agreements. 

The  decisions  of  the  two  arbitration  tribunals  con- 
flicted. While  the  NEC  A  Committee  concluded  that 
teraiinating  REECO's  assignment  of  the  hauling 
work  to  IBEW  members  "would  violate  the  long- 
established  trade  practice  in  this  area,"  the  AGC 
Board  concluded  the  opposite  with  respect  to  the 
same  area  practice.^®  The  Board  found  that  no  area 
practice  existed  and  that  N.T.S.  presents  a  unique 
situation.  Indeed,  the  record  contains  no  evidence  of 
a  practice  at  construction  projects  of  comparable  size 
or  where  comparable  work  is  being  performed 
(R.  80;  Tr.  466-468,  657,  659-660). 

Although  the  Board  found  that  either  group  of  em- 
ployees possessed  the  skills  necessary  to  perform  the 
disputed  work,  it  further  concluded  that  it  was  more 
efficient  and  practicable  for  the  IBEW  members  to 
haul  the  electrical  materials  to  the  point  of  use.  For 
example,  after  such  hauling,  the  electrician  could  join 


i«  The  AGC  Board  found  that  REECO's  award  of  the  work 
to  the  electricians  constituted  a  violation  of  Article  III  F  of 
the  contract  between  REECO  and  the  Teamsters  (T.  Exh. 
13,  Conclusion  2,  T.  Exh.  5,  Article  III  F.).  However,  as  the 
Board  noted.  Section  III,  Subparagraph  D  of  the  same  con- 
tract precluded  the  AGC  Board  from  resolving  a  jurisdictional 
dispute,  as  in  the  instant  case  (R.  35). 
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the  crew  at  work  installing  the  delivered  materials 
(R.  83;  Tr.  806,  810,  756).  Finally,  the  Board  prop- 
erly rejected  as  inapposite  the  Teamsters'  reliance  on 
REECO's  resolution  of  the  BJY  dispute  in  1957.  The 
record  shows  that  the  BJY  was  an  area  where  sup- 
plies were  stored  for  general  use  and  not  thus  pur- 
suant to  specific  work  orders.  Since  this  storage  area 
was  utilized  during  the  period  of  atmospheric  testing, 
it  was  of  necessity  located  many  miles  from  the  test- 
ing and  point  of  use  of  the  materials.  Moreover,  no 
fabrication  of  materials  was  performed  there  (R.  82- 
83;  Tr.  157,  166,  1377,  1827-1828,  1891-1892). 

On  the  basis  of  the  foregoing,  we  submit  that  the 
Board  was  not  arbitrary  or  unreasonable  in  finding, 
as  it  did,  ( 1 )  that  the  Teamsters  were  not  entitled  to 
composite  staffing  at  the  electrical  compounds,  and 
(2)  that  electricians  represented  by  IBEW  were  en- 
titled to  perform  the  work  of  driving  vehicles  trans- 
porting electrical  supplies  from  the  electrical  com- 
pounds to  the  point  of  use.  Accordingly,  the  Board 
properly  assigned  the  disputed  work  to  electrician  em- 
ployees represented  by  IBEW. 

C.  The  Teamsters'  defenses  are  without  merit 

Before  the  Board,  the  Teamsters  relied  on  the  exist- 
ence of  contract  rights  allegedly  supporting  their 
claim  to  the  disputed  work,  and  argued  that  by  virtue 
of  their  filing  in  the  United  States  District  Court  of 
an  action  seeking  enforcement  of  the  AGC  Board's 
award  and  declaratory  relief  based  on  their  contract 
with  REECO,  the  "District  Court  had  primary  juris- 
diction to  determine  whether  or  not  such  claimed  con- 
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tractual  rights  existed,  and  their  meaning  and  appli- 
cability to  the  current  work  assignment  dispute" 
(R.  81  para.  18  (c,  d)).  In  other  words,  the  Team- 
sters argue,  the  mere  existence  of  the  AGC  Board's 
award  favoring  the  Teamsters,  the  alleged  contrac- 
tual rights  and  the  pendency  of  the  District  Court  ac- 
tion deprived  the  Board  of  jurisdiction  to  proceed 
with  its  statutory  mandate  under  Section  10  (k). 

The  Act  and  the  applicable  authorities  compel  re- 
jection of  the  Teamsters'  contention.  In  addition  to 
the  words  of  Section  10  (k)  discussed  above  (pp.  20- 
21),  Section  10(a)  provides  that  the  Board's  power  to 
prevent  unfair  labor  practices  "shall  not  be  affected 
by  any  other  means  of  adjustment  or  prevention  that 
has  been  or  may  be  established  by  agreement,  law,  or 
otherwise.  .  ."  As  the  Board  has  stated  in  language 
quoted  by  the  Supreme  Court:  "There  is  no  question 
that  the  Board  is  not  precluded  from  adjudicating 
unfair  labor  practice  charges  even  though  they  might 
have  been  the  subject  of  an  arbitration  proceeding 
and  award.  Section  10(a)  of  the  Act  expressly 
makes  this  plain,  and  the  courts  have  uniformly  so 
held."  International  Harvester  Co.,  138  NLRB  923, 
925-926  (quoted  in  Carey  v.  Westinghouse  Electric 
Corp.,  375  U.S.  261,  270-271).  In  the  Careij  case  the 
Supreme  Court  recognized  that  controversies  may 
arise  in  which  the  Board  and  arbitrators  have  con- 
current jurisdiction.^^    Although  this  overlapping  jur- 


"  In  Carey,  lUE  claimed  that  certain  employees  represented 
by  another  union  were  perfoiTning  work  which  should  have 
been  performed  by  employees  represented  by  lUE.  375  U.S. 
at  262. 


31 

isdiction  can  lead  to  inconsistent  determinations,  the 
Court  expressed  no  doubt  as  to  the  proper  resolution 
of  such  a  clash  (375  U.S.  at  272) :  "Should  the  Board 
disagree  with  the  arbiter,  .  .  .  the  Board's  ruling 
would,  of  course,  take  precedence;  and  if  the  employ- 
er's ruling  had  been  in  accord  with  that  ruling,  it 
would  not  be  liable  for  damages  under  §  301  .... 
The  superior  authority  of  the  Board  may  be  invoked 
at  any  time." 

Clearly,  therefore,  the  pending  District  Court  ac- 
tion did  not  forclose  the  Board  from  fulfilling  its  stat- 
utory duty  to  adjudicate  the  jurisdictional  dis- 
pute.-" Accord:  Neiv  Orleans  Typo  graphical  Union 
V.  N.L.R.B.,  368  F.  2d  755,  767  (C.A.  5) ;  Carey  v. 
General  Electric  Co.,  315  F.  2d  499,  509  (C.A.  2); 
see  also  International  Brotherhood  of  Firemen  and 
Oilers  v.  International  Association  of  Machinists,  338 
F.  2d  176,  178-179  (C.A.  5). 

Nor,  contrary  to  the  Teamsters'  contention,  did  the 
intervention  of  the  IBEW  in  the  District  Court  pro- 
ceeding constitute  an  agreed  upon  method  "for  the 
voluntaiy  adjustment"  of  the  "hauling  to  point  of 
use"  dispute  within  the  meaning  of  Section  10  (k), 
thereby  depriving  the  Board  of  jurisdiction  to  decide 


20  The  Teamsters  emphasize  (R.  5,  6-7  paras.  15-17,  18(c)) 
that  the  fihng  of  the  complaint  in  the  District  Court  occurred 
prior  to  the  noticing  of  the  Section  10  (k)  hearing  by  the 
Board's  Regional  Director.  Though  the  Supreme  Court's 
statement  that  the  Board's  superior  authority  may  be  invoked 
at  any  time  demonstrates  the  irrelevance  of  which  proceeding 
commenced  first,  it  to  be  noted  that  REECO's  charge  was  filed 
with  the  Board  on  May  5,  1964,  weeks  before  the  filing  of 
the  District  Court  action  on  May  21. 
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this  issue  (R.  68,  para.  18(e)).  The  original  Team- 
ster complaint,  provoking  intervention  by  the  IBEW, 
sought  enforcement  of  the  AGC  Board's  award  of  this 
work  to  the  Teamsters.  Since  the  IBEW  had  not  par- 
ticipated in  this  proceeding  before  the  AGC  Board,  it 
is  plain  that  the  IBEW  did  not  voluntarily  agree  to 
the  AGC  Board  as  arbiter  (R.  30-31)."' 

Finally,  the  Teamsters  attack  the  Board's  jurisdic- 
tion to  determine  the  "hauling  to  point  of  use"  dis- 
pute by  asserting  that  their  coercive  refusals  in  April 
to  perform  work  (prior  to  the  filing  of  REECO's 
charges)  occurred  solely  in  support  of  their  position 
in  the  composite  staffing  dispute  and  not  in  support 
of  their  hauling  to  point  of  use  demand.  Since  the 
Board's  jurisdiction  to  commence  a  Section  10  (k) 
proceeding  depends  on  the  filing  of  a  charge,  the 
Teamsters  contend  that  the  Board  had  no  jurisdic- 
tion to  determine  the  hauling  to  point  of  use  issue 
when  all  the  Teamsters'  economic  conduct  with  re- 
spect thereto  took  place  in  May,  after  the  filing  of 
REECO's  charge.  The  Teamsters  do  not  dispute  the 
rule  of  the  Fant  Milling  case  "  in  which  the  Supreme 


"It  should  also  be  noted  that  Section  10 (k)  required  the 
parties  to  submit  to  the  Board  satisfactory  evidence  of  the 
voluntary  adjustment  of  the  dispute  or  agreed  upon  methods 
for  such  adjustment  within  10  days  after  notice  of  the  filing 
of  REECO's  charge  with  the  Board.  Should  the  Court  agree, 
therefore,  with  the  Teamsters'  contention  regarding  the 
IBEW's  intervention  in  the  District  Court  action,  such  inter- 
vention occurred  too  late  to  bar  the  Board's  jurisdiction  in 
the  Section  10 (k)  proceeding. 

"  N.L.R.B.  v.  Fant  Milling  Co.,  360  U.S.  301,  307,  309. 
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Court  held  that  a  charge  merely  sets  in  motion  the 
investigatory  machinery  of  the  Board  and  that  the 
Board  has  jurisdiction  to  consider  conduct  subsequent 
to  the  filing  of  the  charge  of  the  same  class  as,  or  re- 
lated to,  the  pre-charge  conduct.  What  the  Team- 
sters thus  argue  is  that  the  hauling  to  point  of  use 
work  is  "unrelated"  to  the  composite  staffing  tasks 
(R.  68-69). 

The  Board  properly  rejected  the  Teamsters'  argu- 
ment. With  respect  to  the  Teamsters'  assertion  that 
all  coercive  conduct  prior  to  the  filing  of  REECO's 
charges  was  solely  in  support  of  the  composite  staffing 
work,  the  record  demonstrates  the  contrary.  Thus 
Carter's  April  22  strike  request  telegram  to  the  Joint 
Council  of  Teamsters  and  Teamster  International  of- 
ficials complained  of  REECO's  "using  people  other 
than  Teamsters  to  handle  and  haul  material"  (italics 
added,  R.  35;  T.  Exh.  41).  And  when  Carter  sub- 
mitted grievances  to  the  AGC  Board  on  March  30,  he 
did  not  attempt  to  separate  the  two  disputes;  rather 
he  complained  of  alleged  contract  violations  by 
REECO  because  IBEW  members  were  performing 
"handling,  warehousing,  and  transporting"  of  mate- 
rials (italics  added,  R.  35;  T.  Exh.  13).  That  the 
Teamsters'  coercive  conduct  in  April  was  not  confined 
to  the  composite  staffing  issue  is  further  demonstrated 
by  the  wording  of  the  amended  charges  filed  by 
REECO  on  May  11 :  "the  purpose  and  object  [of  the 
Teamsters'  refusals]  being  to  force  and  require 
REECO  to  assign  the  work  of  (a)  unloading  the  ma- 
terial .  .  .  and  (b)  the  transporting  of  such  materials 


m 


34 

from  the  point  of  such  unloading  ...  to  [the]  point 
of  installation  ..."  (R.  6).  At  the  time  of  these  coer- 
cive activities,  therefore,  the  Teamsters  attempted  to 
force  a  change  in  assignments  of  both  kinds  of  work. 
The  Teamsters'  present  version  of  what  motivated 
these  refusals,  we  submit,  is  no  more  than  an  after- 
thought designed  for  the  purpose  of  avoiding  respon- 
sibility for  the  Union's  unlawful  conduct. 

Finally,  we  submit  that  it  is  patently  artificial  for 
the  Teamsters  to  contend  that  the  work  of  unloading, 
checking  and  placing  of  electrical  materials  in  the 
forward  compounds  is  of  a  different  class  and  unre- 
lated to  the  work  of  transporting  these  same  mate- 
rials from  the  forward  compounds  to  the  points  of 
use.  Considering  the  vast  size  of  N.T.S.  and  the  very 
different  types  of  work  engaged  in  by  the  separate 
crafts,  it  was  surely  not  unreasonable  for  the  Board 
to  conclude  that  the  job  of  unloading  and  checking  of 
materials  at  one  point  was  related  to  the  work  of 
transporting  them  to  another  point. 

III.   The  Board's  Order  Is  Valid  and  Proper 

As  stated  above,  the  Board's  order  essentially  re- 
quires the  Teamsters  to  cease  and  desist  from  the  un- 
fair labor  practices  found,  as  recited  in  the  Board's 
Conclusions  of  Law  (R.  37-39,  57-58).  The  Team- 
sters challenge  these  underlying  conclusions  and 
therefore  seek  modification  of  the  Board's  order 
(R.  69-71).  The  record,  however,  supports  the. 
Board's  conclusions  and  its  remedial  order,  as  we  now 
show. 
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The  Board  found  that  the  Teamsters'  refusals  to 
deliver  materials  from  April  24  to  April  29,  1964, 
was  not  confined  to  electrical  materials  destined  for 
forward  electrical  compounds.  Although  the  record 
conflicts  on  the  question  of  whether  Carter  broadly 
instructed  Teamsters  on  or  about  April  20  to  refuse 
deliveries  to  electrical  and  nonelectrical  compounds, 
the  Board  resolved  this  conflict  in  favor  of  the  broad 
interpretation  of  his  instructions  for  two  reasons: 
Carter's  subordinates  so  interpreted  the  instructions; 
for  example.  Teamster  steward  Pat  Gv/inn  informed 
REECO's  supemsor  William  Boggs  on  April  27  that 
the  Teamsters  "would  not  deliver  material  to  any 
compound  where  there  was  not  a  Teamster  clerk  to 
receive  it,  or  a  Teamster  forklift  operator  to  unload 
it"  (R.  24-25;  10(1)  Tr.  138-141,  124-125,  129-130); 
in  addition,  the  record  is  clear  that  the  Teamsters  did 
not  limit  their  refusals  to  electrical  materials  for 
they  ceased  deliveries  intended  for  plumbers,  carpen- 
ters, laborers,  drillers  and  ironworkers  (R.  25-26;  Tr. 
270,  282-283,  10(1)  Tr.  139-140).  Further,  Car- 
ter met  with  REECO  officials  on  April  28  and  related 
that  he  had  instructed  his  drivers  not  to  unload  ma- 
terials in  the  forward  compounds  unless  Teamsters 
unloaded  the  vehicles,  thus  failing  to  restrict  his  re- 
marks to  the  electrical  compounds  (R.  26-27;  Tr.  307- 
310,  377-378,  392-393).  Finally,  on  May  1,  after  the 
AGC  Board  decision  had  issued.  Carter  took  the  posi- 
tion with  REECO  officials  that  the  AGC  Board's  con- 
clusions applied  to  "all  forward  compounds  .  .  .  ,  that 
[REECO  was]  to  install  warehouse  clerks  and  all 
hauling  from  these  compounds  were  to  be  done  by 
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Teamsters"  (R.  27;  10(1)  Tr.  150-151).-'  The 
Board  could  thus  reasonably  conclude  that  the  Team- 
sters intended  to  and  in  fact  did  refuse  to  deliver  ma- 
terials to  both  electrical  and  nonelectrical  compounds 
and  that  they  should  be  required  to  cease  and  desist 
therefrom. 

Contrary  to  another  Teamster  assertion,  the  rec- 
ord shows  that  some  employees  other  than  IBEW 
members  worked  at  the  forward  electrical  compounds. 
Thus,  when  materials  are  unloaded  at  these  electrical 
compounds,  laborers,  and  if  a  forklift  is  needed,  op- 
erating engineers,  sometimes  assist  in  the  unloading 
(R.  20;  Tr.  2532-2533,  T.  Exh.  13,  Finding  of  Fact 
2).  It  was  proper,  therefore,  for  the  Board  to  con- 
clude (and  to  require  the  Teamsters  to  cease  and  de- 
sist therefrom)  that  the  Teamsters  engaged  in  coer- 
cive conduct  with  an  object  of  forcing  REECO  to 
assign  Teamsters  to  the  electrical  compound  jobs, 
with  the  necessary  consequences  of  reducing  work 
available  for  IBEW  members,  laborers  or  operating 
engineers. 

Finally,  it  was  reasonable  for  the  Board  to  insert 
the  phrase  "or  any  other  person"  wherever  REECO 
is  mentioned  in  the  order.  Since  the  order  is  tailored 
to  the  precise  facts  of  this  dispute  at  N.T.S.,  a  dis- 
pute which  is  unique  to  the  setting  of  N.T.S.  (see  pp. 
3,  8,  sup7'a),  the  addition  of  the  words  "any  other  per- 
son" simply  means  that  the  Teamsters  cannot  use 
coercive  and  unlawful  means  to  force  or  require  any 


"  The  AGC  Board's  clarification  issued  on  May  7  and  stated 
that  the  "award  .  .  .  applies  solely  to  work  being  performed 
by  the  Electricians  and  no  other  craft"  (R.  27;  T.  Exh.  15). 
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successor  employer  to  REECO  at  N.T.S.  to  assign  the 
work  in  dispute  to  the  Teamsters.  Inclusion  of  the 
quoted  phrase  in  the  Board  order  is  proper  where,  as 
in  this  case,  the  party  against  whom  the  order  is  di- 
rected has  demonstrated  a  proclivity  to  violate  the 
Act  in  pursuance  of  an  overall  plan  to  compel  the 
assignment  of  work  to  employees  that  it  represents. 
See  N.L.R.B.  v.  Express  Publishing  Co.,  312  U.S.  426, 
437;  Truck  Drivers  &  Helpers  Local  Union  728  v. 
N.L.R.B.,  332  F.  2d  693,  697  (C.A.  5),  cert,  denied, 
379  U.S.  913;  Bakery  Wagon  Drivers,  etc.  Local  J^SJi, 
v.  N.L.R.B.,  321  F.  2d  353,  358  (C.A.D.C.) ;  N.L.R.B. 
v.  Local  138,  International  Union  of  Operating  Engi- 
neers, Sn  F.  2d  528-530  (C.A.  2). 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  a  decree  should  be  entered  enforcing  the  Board's 
order  in  full. 


Arnold  Ordman, 

General  Counsel, 

DOMINICK  L.  Manoli, 

Associate  General  Counsel, 

Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 

Allison  W.  Brown,  Jr., 

Attorney, 

National  Labor  Relations  Board. 

November  1967. 
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Certificate 

The  undersigned  certifies  that  he  has  examined  the 
provisions  of  Rules  18  and  19  of  this  Court  and  in  his 
opinion  the  tendered  brief  conform  to  all  require- 
ments. 


,'\ 


•V^r  -:' 


Marcel  Mallet-Prevost 
Assistant  General  Counsel 
National  Labor  Relations  Board 
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APPENDIX 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  73  Stat.  519, 
29  U.S.C.,  Sees.  151,  et  seq.)  are  as  follows: 

Unfair  Labor  Practices 

Sec.  8(b)  It  shall  be  an  unfair  labor  practice  for 
a  labor  organization  or  its  agents — 

*  *         *         * 

(4)  (i)  to  engage  in,  or  to  induce  or  encourage 
any  individual  employed  by  any  person  engaged 
in  commerce  or  in  an  industry  affecting  com- 
merce to  engage  in,  a  strike  or  a  refusal  in  the 
course  of  his  employment  to  use,  manufacture, 
process,  transport,  or  otherwise  handle  or  work 
on  any  goods,  articles,  materials,  or  commodities 
or  to  perform  any  services;  or  (ii)  to  threaten, 
coerce,  or  restrain  any  person  engaged  in  com- 
merce or  in  an  industry  affecting  commerce, 
where  in  either  case  an  object  thereof  is: 

*  *         *         * 

(D)  forcing  or  requiring  any  employer  to  as- 
sign particular  work  to  employees  in  a  particular 
labor  organization  or  in  a  particular  trade,  craft, 
or  class  rather  than  to  employees  in  another  la- 
bor organization  or  in  another  trade,  craft,  or 
class,  unless  such  employer  is  failing  to  conform 
to  an  order  or  certification  of  the  Board  deter- 
mining the  bargaining  representative  for  em- 
ployees performing  such  work: 

Limitations 

Sec.  10  (k)  Whenever  it  is  charged  that  any  person 
has  engaged  in  an  unfair  labor  practice  within  the 
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meaning  of  paragraph  (4)  (D)  of  section  8(b),  the 
Board  is  empowered  and  directed  to  hear  and  deter- 
mine the  dispute  out  of  which  such  unfair  labor  prac- 
tice shall  have  arisen,  unless,  within  ten  days  after 
notice  that  such  charge  has  been  filed,  the  parties  to 
such  dispute  submit  to  the  Board  satisfactory  evi- 
dence that  they  have  adjusted,  or  agreed  upon  meth- 
ods for  the  voluntary  adjustment  of,  the  dispute. 
Upon  compliance  by  the  parties  to  the  dispute  with 
the  decision  of  the  Board  or  upon  such  voluntary  ad- 
justment of  the  dispute,  such  charge  shall  be  dis- 
missed. 
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No.  21,523 
IN  THE 


United  States  Couirt  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


National  Labor  Relations  Board, 

Petitioner, 

vs. 

Teamsters,  Chauffeurs,  Warehousemen  &  Help- 
ers, Local  Union  No.  631,  International  Broth- 
erhood OF  Teamsters,  Chauffeurs,  Warehouse- 
men &  Helpers  of  America, 

Respondent. 


BRIEF  FOR  RESPONDENT. 


Jurisdiction. 

This  case  is  before  the  Court  upon  the  petition  of 
the  National  Labor  Relations  Board  for  enforcement  of 
its  order  issued  against  respondent  ("Teamsters")  on 
April  12,  1966,  pursuant  to  Section  10(c)  of  the  Na- 
tional Labor  Relations  Act  (61  Stat.  136,  73  Stat.  519, 
29  U.S.C,  Sec.  151,  et  seq.).  The  Board's  decision 
and  order  in  the  unfair  labor  practice  proceeding  (R. 
57-58)'  are  reported  at  157  NLRB  1621.  The  Board's 


^References  to  the  pleadings,  the  Board's  decision  and  deter- 
mination of  dispute,  the  Board's  decision  an  order,  and  other 
papers  reproduced  as  "Volume  I,  Pleadings,"  are  designated  "R." 
References  to  the  portions  of  the  stenographic  transcript  of  the 
Section  10(k)  proceeding  reproduced  pursuant  to  Court  Rule  10 
are  designated  "Tr."  The  abbreviations  "T.  Exh.,"  "IBEW  Exh.," 
(This  footnote  is  continued  on  the  next  page) 
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earlier  decision  and  determination  of  dispute  in  the 
underlying  Section  10(k)  proceeding  (R.  73-84)  are  re- 
ported at  150  NLRB  504. 

Statement  of  the  Case. 

On  February  27,  1952,  while  the  Nevada  Company 
was  the  prime  support  contractor  for  AEC  at  the  test 
site,  and  before  this  function  was  taken  over  by  REECO 
in  December  1952,  an  agreement  allocating  work  tasks 
involved  in  the  warehousing  and  transportation  of  elec- 
trical materials  was  negotiated  between  international 
representatives  of  the  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers 
(IBT)  and  of  the  International  Brotherhood  of  Elec- 
trical Workers  (IBEW)  (T  Exhibits  6A  and  6B), 
and  was  executed  upon  their  direction  by  William  F. 
Carter,  Secretary-Treasurer  of  Teamsters  Local  #631 
and  Ralph  A.  Leigon,  Business  Manager  of  Electricians 
Local  #357. 

The  immediate  circumstances  which  gave  rise  to  the 
Carter-Leigon  agreement  were  these :  The  Nevada  Com- 
pany was  doing  its  electrical  work  at  the  test  site 
through  a  subcontractor,  Newberry  Electric,  which  had 
set  up  a  warehouse  and  yard  at  Mercury,  Nevada,  de- 
voted exclusively  to  the  warehousing  of  electrical  ma- 
terial. Electricians  were  receiving,  spotting,  and  issu- 
ing these  materials,  and  delivering  the  materials  by 
work  trucks  from  the  warehouse  to  points  of  fabrica- 
tion and  use  in  the  forward  areas.  The  teamsters  pro- 

"REECO  Exh.,"  and  "Bd.  Exh."  refer  respectively  to  exhibits 
introduced  at  the  10(k)  hearing  by  the  Teamsters,  International 
Brotherhood  of  Electrical  Workers  ("IBEW"),  Reynolds  Elec- 
trical &  Engineering  Company,  Inc.  ("REECO")  and  the  Board. 
References  preceding  a  semicolon  are  to  the  Board's  findings; 
those  following  are  to  the  supporting  evidence. 
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tested  this  as  an  assignment  of  work  covered  by  their 
traditional  jurisdiction  and  their  contract  to  another 
craft.  At  the  instance  of  the  Nevada  Company,  the 
two  Internationals  sent  in  representatives,  who,  after 
an  on-the-spot  investigation,  directed  the  local  union 
officials  to  execute  the  Carter-Leigon  Agreement  (Tr. 
1798,  et  seq.)  ;  (Tr.  1018,  et  seq.). 

It  will  be  observed  that  the  Carter-Leigon  Agree- 
ment: 

1.  Was  an  agreement  between  the  two  local  unions, 
pertaining  specifically  to  work  at  the  "Nevada  A.E.C. 
Test  Site." 

2.  It  was  not  limited  to  any  particular  employer, 
but  was  intended  to  cover  the  entire  test  site  and  all 
operations  carried  on  there  by  any  employers  employ- 
ing Teamsters  and  Electricians,  (Tr.  1045;  Tr.  1813; 
Tr.  1707). 

3.  It  incorporated,  by  physical  attachment  and  ref- 
erence, the  February  11,  1942  agreement  between  the 
IBT  and  the  IBEW  (T  Exh.  6B).  This  agreement 
awarded  general  jurisdiction  over  the  delivery  of  elec- 
trical materials  to  the  Teamsters,  but  recognized  an 
exception  in  the  case  of  vehicles  which  carry  the  elec- 
trical work  crew  and  material  to  the  job  site  where  the 
vehicle  remains  at  the  jobsite  with  the  men  in  the  per- 
formance of  electrical  work  and  is  an  integral  part  of 
the  work.  In  other  words,  it  defined  the  types  of  ve- 
hicles which  electricians  might  use  in  terms  of  their 
function. 

4.  The  Carter-Leigon  agreement  provided  that  such 
vehicles,  referred  to  as  "crew  or  line"  trucks,  shall  be 
loaded  by  either  Teamster  warehousemen  or  by  a  com- 
posite crew  of  Teamsters  and  Electricians  at  the  start 
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of  the  shift,  and  when  so  loaded  should  be  operated  by 
an  electrician,  but  that  all  materials  required  during 
the  shift  "other  than  loaded  as  above"  shall  be  re- 
quested from  the  "warehouse  or  yard"  and  delivered  by- 
vehicles  operated  by  Teamsters.  In  other  words,  the 
Carter-Leigon  agreement  further  restricted  electricians 
by  providing  that  even  where  work  trucks  were  used, 
they  might  carry  materials  only  on  the  first  load  of 
the  shift. 

5.  The  Carter-Leigon  agreement  further  provided 
that  in  warehouses  where  electrical  material  was  stored 
exclusively,  there  should  be  a  composite  crew  of  Team- 
ster Warehousemen  and  Electricians,  as  nearly  as  pos- 
sible on  a  one  to  one  ratio,  storing  electrical  material. 
This  was,  apparently,  a  quid  pro  quo  for  the  restric- 
tion placed  on  electricians  after  the  first  load  of  the 
shift — since  by  this  provision  Teamsters  conceded  the 
right  of  electricians  to  participate  in  warehousing  work 
in  warehouses  where  electrical  materials  were  stored  ex- 
clusively. 

The  evidence  shows  that  a  number  of  months  after 
the  signing  of  the  Carter-Leigon  agreement,  both  the 
employer  and  the  two  unions  adhered  to  the  agree- 
ment— there  was  composite  staffing  of  the  electrical 
warehouse  and  yard,  and  teamster  truckdrivers  deliv- 
ered materials  other  than  on  the  first  load  of  the  shift 
transported  by  work  trucks  driven  by  electricians. 

After  REECO  became  prime  support  contractor  in 
December  1952,  it  commenced  building  a  permanent 
warehouse  complex  at  Mercury,  Nevada,  about  three 
quarters  of  a  mile  inside  the  main  gate  at  the  test  site 
(REECO  Exh.  42).  REECO's  warehousing  operation 
was  placed  under  the  Supply  Department.  The  General 
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Stores  Division  of  the  Supply  Department  handled  all 
materials  and  supplies  (with  the  exception  of  Equip- 
ment Parts)  in  mixed  warehouses  storing  materials  and 
supplies  used  by  plumbers,  carpenters,  sheetmetal  work- 
ers, ironworkers,  painters  and  laborers,  as  well  as  those 
used  by  electricians.  In  other  words,  in  its  permanent 
warehouses  at  Mercury,  as  well  as  in  the  permanent 
warehouses  established  after  1958  at  Area  12  (REECO 
Exh.  46),  Well  3  Yard  (REECO  Exh.  42),  and  Ware- 
house C  (REECO  Exh.  44),  REECO  did  not  main- 
tain a  separate  warehouse  for  storage  of  electrical 
materials  only  (Tr.  908;  Tr.  1049). 

REECO,  though  not  a  prime  support  contract  un- 
til December  1952,  had  been  a  contractor  for  AEC 
at  the  test  site  since  1948.  As  such,  and  by  virtue  of 
its  membership  in  the  Southern  Nevada  Chapter,  As- 
sociated General  Contractors  of  America,  Inc.  (AGC), 
ever  since  1948  REECO  had  been  a  party  to  a  series 
of  collective  bargaining  agreements  between  the  AGC 
and  the  local  building  trade  unions,  covering  all  con- 
tractors in  the  construction  industry  in  Southern  Ne- 
vada (REECO  Exh.  5).  Teamsters  Local  #631  was 
a  party  to  these  agreements.  After  the  IBT  left  the 
AFL-CIO  and  the  local  building  and  construction 
trades  council,  the  Teamsters  entered  into  separate 
agreements  with  the  AGC.  The  current  agreement  be- 
tween Teamsters  Local  #631  and  AGC,  to  which 
REECO  is  a  party,  (herein  called  "AGC  Agreement"), 
bears  the  effective  date  of  June  1,  1962  and  expires 
May  31,  1965  (T  Exh.  5).  Consequently,  REECO 
was  a  party  to  collective  bargaining  agreements  with 
Teamsters,  both  at  the  time  of  the  making  of  the  Car- 
ter-Leigon  Agreement,  and  concurrently. 
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REECO  learned  of  the  Carter-Leigon  Agreement  at 
the  time  it  was  made,  or  at  least  shortly  after  becom- 
ing prime  support  contractor  in  December,  1952,  (Tr. 
1883).  It  is  undisputed  that  REECO  recognized  and 
adhered  to  the  provisions  of  the  Carter-Leigon  Agree- 
ment at  all  times  since*  (with  periodic  lapses  and  re- 
affirmances,  as  hereinafter  noted).  Indisputably,  the 
Carter-Leigon  Agreement  was  followed  by  REECO 
with  respect  to  the  assignment  of  the  work  of  ware- 
housing electrical  materials  at  the  permanent  warehouses 
of  its  Supply  Department  and  the  delivery  of  such 
materials  to  forward  area  electrical  shops  and  points 
of  use  (Tr.  1859;  Rogers,  Tr.  1906;  Tr.  1051).  Since, 
under  its  mode  of  operation,  electrical  materials  were 
stored  in  mixed-material  warehouses,  there  was  no  oc- 
casion to  invoke  the  composite  warehouse  staffing  ar- 
rangement contained  in  the  last  paragraph  of  the  Car- 
ter-Leigon Agreement.  Teamster  warehouse  clerks  re- 
ceived and  issued  electrical  materials  at  the  Supply 
Department  warehouses  and  yards.  Teamster  ware- 
housemen and  forklift  operators  off-loaded,  placed,  and 
loaded  such  materials,  and  Teamster  truck  drivers,  as- 
signed from  the  Teamster  Motor  Pools  for  Supply 
Department  work,  delivered  electrical  material  by  truck 
from  the  Supply  Department  warehouses  and  yards  to 
forward  area  electrical  shops  and  points  of  use.  This 
was  also  the  practice  with  respect  to  materials  used 
by  plumbers,  carpenters,  ironworkers,  sheetmetal  work- 
ers, painters,  cement  masons,  and  laborers.   (Tr.  528), 


*In  its  decision  upon  the  Section  10(k)  phase  of  this  pro- 
ceeding, the  Board  found  (p.  4)  :  "The  record  shows  that  from 
the  time  of  its  execution  REECO  followed  the  Carter-Leigon 
Agreement  in  making  work  assignments,  and  has  referred  to  and 
relied  upon  said  agreement  as  a  basis  for  resolving  conflicts 
which  arose  between  Teamsters  and  IBEW." 
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The  only  exception  was  that  electricians  would  carry 
their  own  electrical  materials  by  work  truck  on  the  first 
load  of  the  shift,  as  provided  in  the  Carter-Leigon 
Agreement. 

It  should  be  borne  in  mind  in  this  connection  that 
forward  area  "compounds"  of  the  size,  scope,  and 
permanence  of  those  now  existing  in  Area  No.  3 
(REECO  Exh.  6)  and  Area  No.  9  (REECO  Exhs. 
24  and  33)  did  not  come  into  existence  until  the  lifting 
of  the  test  moratorium  in  September  1961.  The  evidence 
shows  that  during  the  earlier  period  before  the  com- 
mencement of  the  tunnel  testing  program  in  1958  and 
of  the  underground  testing  program  thereafter,  mate- 
rial stockpiles  in  the  forward  areas  were  kept  at  a  min- 
imum and  50%,  or  more,  of  all  materials  were  deliv- 
ered directly  to  the  points  of  use  where  they  were  fab- 
ricated and  installed  by  the  crafts  (including  electri- 
cians)— (Tr.  564),  and  that  the  remaining  materials 
which  were  delivered  to  forward  area  craft  shops  for 
fabrication  remained  there  just  long  enough  to  be  fab- 
ricated and  then  sent  out  to  the  point  of  use.  There 
was  little  or  no  storing  or  stockpiling  of  materials  in 
the  forward  areas  for  future  use. 

Although,  generally  speaking,  REECO  adhered  to 
the  Carter-Leigon  Agreement,  there  was  a  gradual 
whittling  away  of  its  provisions  by  electricians  seek- 
ing to  expand  their  work  assignments  at  the  expense 
of  the  Teamsters  (Tr.  156,  160;  Tr.  1460,  1463;  Tr. 
1269).  Teamsters  would  protest  these  practices  to  REE- 
CO, REECO  would  correct  the  condition  and  the  situa- 
tion would  "simmer  down",  only  to  "steam  up"  again 
at  a  later  occasion  (Tr.  163). 

A  critical  point  was  reached  in  the  Spring  of  1957 
(Tr.  162).  Electricians  began  to  order  out  large  quan- 
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titles  of  materials  from  the  general  warehouses  at  Mer- 
cury to  their  electrical  shop  in  Mercury  and  would  then 
transport  these  materials  to  forward  areas  in  their 
work  trucks  (Tr.  157).  The  Electricians  also  estab- 
lished an  electrical  "storage  depot"  (forerunner  of  the 
present-day  electrical  compounds)  at  a  forward  area 
known  as  the  "Y"  or  "BJY",  located  about  27  miles 
out  of  Mercury  (Tr.  156-166).  From  this  depot  they 
would  transport  electrical  materials  in  their  work  trucks 
to  various  points  of  use  in  adjoining  forward  areas 
(Tr.  156-166)  There  were  also  violations  by  electri- 
cians of  the  first  load  of  the  shift  provision  of  the 
Carter-Leigon  agreement  (Tr.  157;  Tr.  1885;  Tr. 
1405). 

To  protest  these  practices,  the  Teamsters  engaged  in 
a  work  stoppage  commencing  May  9,  1957.  REECO 
sent  two  of  its  Vice-Presidents,  Clark  and  Brennan, 
to  survey  the  situation.  Both  men  appeared  at  a  mem- 
bership meeting  of  Teamsters  Local  631  held  on  or 
about  May  11,  1957  and  gave  assurance  that  the  prob- 
lem would  be  resolved  to  the  satisfaction  of  the  Team- 
sters and  requested  the  Teamsters  to  return  to  work. 
(Tr.  1837;  Tr.  1407,  1408).  A  Memorandum  of  Un- 
derstanding was  signed  May  11,  1957  (T  Exh.  20), 
and  the  Teamsters  returned  to  work  on  Monday,  May 
13,  1957.  The  two  REECO  Vice-Presidents  continued 
to  survey  the  situation,  and,  ultimately,  on  their  in- 
structions, L.  J.  Reynolds,  Jr.,  assistant  project  man- 
ager, wrote  a  letter  on  June  15,  1957  setting  forth  the 
work  assignments  (T  Exh.  7). 

Paragraph  5  of  this  letter  shows  REECO's  recog- 
nition of  the  Carter-Leigon  agreement.  All  of  the  1942 
General  Presidents'  Agreement  is  quoted  verbatim,  as 
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well  the  first  two  paragraphs  of  the  Carter-Leigon 
Agreement.  The  wording  of  this  paragraph  clearly 
shows  that  REECO  recognized  that  the  generality  of 
the  handling  and  hauling  of  electrical  materials  was 
Teamster  work,  and  that  under  the  Carter-Leigon 
agreement  "electricians  are  permitted  to  handle  and  haul 
material  on  the  first  trip  of  the  day"  only.  The  com- 
posite staffing  provisions  of  the  Carter-Leigon  agree- 
ment was  not  quoted,  for  the  obvious  reason  that  at 
that  time  there  were  no  electrical  warehouses  recog- 
nized as  such.  Consequently,  warehousing  of  electrical 
materials  in  mixed  warehouses  was  implicitly  recog- 
nized as  Teamster  work. 

Paragraphs  3  and  6  are  also  significant.  Paragraph 
3  recognizes  that  fabricated  material  taken  from  elec- 
trical and  other  craft  shops  is  loaded  by  the  craft  in 
question.  However,  Paragraph  3  does  not  state  that 
such  material  is  to  be  hauled  to  the  point  of  use  by 
such  craft,  and,  read  together  with  Paragraph  5  would, 
therefore  mean  (so  far  as  pertains  to  the  electricians), 
that  electricians  may  haul  such  material  on  the  first 
trip  of  the  day  only. 

As  to  the  other  crafts — plumbers,  carpenters,  iron- 
workers, and  the  like — the  evidence  is  overwhelming 
that  teamsters  assigned  to  the  forward  areas  in  ques- 
tion have  normally  hauled  both  fabricated  and  un- 
fabricated  materials  from  the  craft  shops  to  the  points 
of  use,  including  the  first  load  of  the  shift,  with  load- 
ing at  the  shop  and  off-loading  at  the  point  of  use 
being  accomplished  by  the  craft  in  question,  or  by 
operating  engineers  when  power  equipment  was  re- 
quired. 
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Paragraph  6,  read  in  juxtaposition  to  Paragraphs 
5  and  3,  makes  it  clear  that  the  "first  load  of  the  shift" 
limitation  is  placed  only  upon  electricians  doing  con- 
struction work,  and  that  there  is  no  similar  restriction 
upon  maintenance  crews. 

After  making  its  work  assignment  award  on  Jime 
15,  1957  (T  Exh.  7),  REECO  proceeded  to  take  cor- 
rective action.  It  took  away  a  large  number  of  vehicles 
from  the  electricians  which  had  previously  been  as- 
signed to  them  (Tr.  1840,  1857;  Tr.  1917),  and  re- 
quired electricians  to  leave  their  work  trucks  in  the 
forward  areas  and  ride  Teamster-driven  buses  from 
their  reporting  points  to  their  jobsites,  as  the  other 
crafts  had  been  doing  for  some  time  (Tr.  1840;  Tr. 
1907;  Tr.  1449,  1458,  Tr.  1390-1393).  REECO  also 
began  to  enforce  again  the  "first  load  of  the  shift" 
provision  of  the  Carter-Leigon  agreement.  A  team- 
ster warehouse  clerk  was  installed  at  BJY  about  a 
year  later,  (Tr.  158).  Ultimately,  REECO  disbanded 
the  depot  at  BJY  altogether  and  moved  the  materials 
stored  there  to  the  tunnels  at  Area  12. 

There  is  substantial  conflict  in  the  testimony  as  to 
the  extent  to  which  vehicles  other  than  work  trucks — 
in  particular,  unmodified  flatrack  delivery  trucks — 
were  assigned  to  electricians  prior  to  the  lifting  of  the 
test  moratorium  in  September  1961.  Substantial  evi- 
dence points  to  the  fact  that  there  were  few  flatrack 
trucks  assigned  to  the  electricians  prior  to  1960  or 
1961,  (Tr.  163;  Tr.  1455;  Tr.  1295,  1269-1270;  Tr. 
1393-1394).  Assignment  of  flatrack  trucks  to  electri- 
cians was  uniformly  protested  by  Teamsters  when  it 
occurred  (Tr.  1282-1287)  as  a  violation  of  the  Carter- 
Leigon  agreement,  upon  the  theory  that  such  trucks 
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were  essentially  delivery  vehicles,  rather  than  work 
trucks  within  the  Carter-Leigon  definition  of  "crew  or 
line  trucks."  In  one  instance,  three  flatrack  trucks  were 
taken  away  from  electricians  in  Area  410  as  a  result 
of  a  Teamster  protest,  (Tr.  163;  Tr.  1395). 

Commencing  in  1960,  and,  more  particularly,  since 
the  lifting  of  the  test  moratorium  in  September  1961, 
REECO  commenced  to  assign  more  and  more  vehicles 
of  various  types  (including  flatrack  trucks)  to  elec- 
tricians working  in  the  forward  areas.  Coincidentally, 
forward  area  compounds,  of  which  the  compounds  in 
Area  #3  and  Area  #9  are  illustrative  (REECO 
Exhs.  6,  24,  and  33),  were  constructed  in  various  for- 
ward areas,  as  the  AEC  testing  programs  shifted  into 
such  areas.  These  forward  area  compounds  cover  many 
acres  of  land,  are  served  by  roads,  contain  semiperma- 
nent or  permanent  buildings  used  as  craft  shops  by 
electricians,  plumbers,  carpenters,  etc.  with  contiguous 
areas,  often  fenced,  where  craft  materials  are  stored. 
In  Area  #3  compound  there  are  two  fenced  electrical 
compounds,  one  being  the  general  electrical  compound 
and  shops  (REECO  Exh.  6-G)  and  the  other,  the 
fabrication  yard  (REECO  Exh.  6-H),  where  coaxial 
cable  is  spliced  and  fixtures  are  attached  to  the  cable 
ends  prior  to  the  transportation  of  such  cable  to  points 
of  use  in  the  field — mainly  within  a  3-mile  radius  of 
the  compound  (Tr.  353;  Tr.  608).  In  Area  9,  the 
major  part  of  such  cable  splicing  activities  is  carried 
on  at  the  points  of  use,  in  portable  splicing  shacks, 
and,  with  some  variations,  depending  upon  the  readi- 
ness of  the  test  hole  to  receive  cable,  a  large  part  of 
the  cable  used  in  Area  #9  is  delivered  directly  to  the 
points   of   use   by   Teamster   truck   drivers    dispatched 
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either  from  the  Supply  Department  cable  yard  at  Area 
12,  or  from  the  Supply  Department  central  warehouses 
and  yards  at  Mercury,  (Tr.  608). 

From  the  standpoint  of  REECO's  administrative  or- 
ganization,  the   Supply   Department   maintains   perma- 
nent warehouses  and  yards  at  Mercury  (REECO  Exh. 
42);   Area   #12    (REECO    Exh.   45    and   Exh.    46); 
Well   3    Warehouse   Yard    (REECO    Exh.    43);    and 
Warehouse   ''C"    (REECO   Exh.   44;   Tr.   908).   The 
first  two  locations  serve  REECO's   Construction  De- 
partment;  the   second   two   locations    serve    REECO's 
Drilling  and  Tunneling  Department.   The   Supply  De- 
partment accounts  for  all  materials  and  supplies  under 
a   perpetual   inventory   system.    The    permanent    ware- 
houses of  the  Supply  Department  are  staffed  by  Team- 
ster Warehouse  personnel  (Warehouse  Foremen,  Ware- 
house  Clerks    (receiving  and   issuing),   Warehousemen 
and  ForkHft  Operators)  working  under  the  AGC  Agree- 
ment (T  Exh.  5).  The  supply  Department  also  has  as- 
signed to  it  out  of  the  Teamster  Motor  Pools  at  Mer- 
cury and   Area   #12,   Teamster   truckdrivers    working 
under  the  AGC  Agreement.  Materials  of  all  crafts  to 
be  delivered  from  Supply  Department  Warehouses  to 
forward  area  compounds  or  points  of  use  are  loaded 
and  hauled  by  Teamster  personnel  (except  for  the  first 
load  of  the  shift  carried  on  electrician's  work  trucks), 
and  this  phase  of  the  operation  is  not  a  point  at  issue 
in  this  proceeding. 

The  forward  area  compounds,  like  those  in  Area  #3 
and  Area  #9,  are  under  the  aegis  of  REECO's  Con- 
struction Department.  For  purposes  of  REECO's  in- 
ternal accounting,  when  materials  or  supplies  are  need- 
ed in  the  forward  areas,  they  are  requisitioned  from 
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the Supply  Department  by  the  Construction  Depart- 
ment by  means  of  a  RMS  (Request  for  Materials  and 
Services  (REECO's  Exh.  48),  pursuant  to  specific 
work  orders,  and  are  either  filled  by  the  Supply  De- 
partment from  inventoried  items  on  hand,  or  are  pro- 
cured from  outside  suppliers  by  stock  order  or  special 
order,  (Tr.  937).  In  either  case,  once  such  requisitioned 
materials  are  delivered  to  a  forward  area  compound, 
the  Supply  Department  treats  them  as  having  been 
"sold"  to  the  Construction  Department  (Tr.  936,  937). 
They  are  taken  off  the  inventory  of  the  Supply  De- 
partment and  are  henceforth  deemed  expendable.  Al- 
though requisitioned  by  work  order  number,  the  evi- 
dence shows  that,  in  fact,  such  materials  are  often 
stored  for  from  three  to  twelve  months  in  the  forward 
area  compound,  awaiting  use  (Tr.  485)  ;  that  it  is  com- 
mon practice  to  order  5%  to  10%  more  material  than 
is  actually  needed  as  a  "cushion",  and  that  often  ma- 
terials ordered  by  work  order  number  for  one  well- 
hole  will  be  used  on  another  (Tr.  487;  Tr.  1606).  The 
REECO  Exhibits  6,  24  and  33  give  some  indication 
as  to  the  volume  of  materials  on  hand  at  a  given  time 
in  these  forward  area  compounds.  REECO  Exhibit 
51  is  indicative  of  the  dollar  volume  of  materials  is- 
sued and  returned  to  the  General  Store  Division  of  the 
Supply  Department  for  the  months  of  June,  Septem- 
ber and  December  1963,  and  March  1964. 

A  crew  of  Teamster  truck  drivers,  under  a  Team- 
ster foreman,  and  driving  1#  ton  to  5-ton  flatracks, 
semi-trailers,  water  trucks,  and  other  vehicles,  is  as- 
signed to  each  forward  area  compound  to  support  the 
electricians,  plumbers,  carpenters,  and  other  crafts  work- 
ing in  and  out  of  the  compounds  (Tr.  1674;  Tr.  1591; 
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Tr.  1512,  1517;  See,  also  REECO's  Exh.  55,  showing 
number   of   Teamster   truck   drivers   assigned   to   con- 
struction and  drilling  departments  in  various  areas  of 
NTS,  and  compare  REECO  Exhs.  53  and  54,  showing 
like  distribution  of  other  crafts  through  forward  areas). 
The  vehicles  assigned  in  the   forward  compounds   for 
the   use   of   crafts   other   than   the   electricians   are   in 
large  measure  limited  to  small  pick-ups,  carry-alls,  and 
power-wagons.   The  evidence  shows   quite  conclusively 
that    (except    for    occasional    locahzed    "jurisdictional" 
skirmishes  when  a  plumber  or  carpenter  may  load  more 
in  his  pick-up  than  the  Teamster  thinks  he  should — 
all  of  which  disputes   are   settled   in   the   field   at   the 
ship    steward   level),    the   Teamsters'    in    the    forward 
area  compounds  haul  by  means  of  trucks  assigned  to 
them   all   fabricated   and   unfabricated   materials    from 
the  craft  shops  of  all  crafts,  except  the  electricians,  to 
the  points  of  use  where  such  materials  are  to  be  in- 
stalled,   (Tr.    1517,    1518).    The   evidence   also   shows 
that   until   the    Summer    or    Fall    of    1963,    Teamsters 
hauled  certain  items  from  the  electrical  compounds  to 
the   points   of   use,    such   as,   portable   splicing   shacks, 
generators,  panel  boards  (REECO'S  Exh.  22),  trans- 
former trailers  (REECO  Exh.  19),  and  returned  empty 
cable  reels  from  the  points  of  use  to  the  electricians' 
compounds   (Tr.   1519),  but  that  within  the  last  nine 
months,   or  year,   there  has  been   a  gradual   "phasing 
out"  of  the  Teamsters  from  all  hauling  for  the  elec- 
tricians, (Tr.  1527,  1528).  During  the  same  period  of 
time,    large    numbers    of    vehicles    (including    flatrack 
trucks  not  modified  for  use  as  work  trucks  by  the  in- 
stallation of  reel-racks,  booms,  tool  and  part  cribs,  and 
the  like)  have  been  assigned  by  REECO  for  the  use 
of  electricians  in  the  forward  compounds,   (Tr.   1537). 
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Teamster  stewards  and  business  agents  had  continu- 
ously protested  what  they  considered  to  be  an  encroach- 
ment by  the  electricians  upon  work  assigned  to  the 
Teamsters  by  the  Carter-Leigon  agreement  and  the 
1957  work  assignment  award,  (Tr.  1859).  Such  pro- 
tests were  usually  met  by  REECO  requests  that  the 
union  furnish  specific  times,  places  and  occasions,  and 
promises  to  investigate  and  correct  any  mis-assignments 
if  the  complaints  were  found  to  be  warranted,  (Tr. 
1850).  Implicitly,  therefore,  REECO  recognized  the 
Carter-Leigon  agreement  and  the  1957  work  assign- 
ment award  to  be  in  effect  in  the  forward  areas, 
but  only  asked  for  proof  of  violations,  (Tr.  1924).  Fi- 
nally, on  November  18,  1963,  the  Teamsters  addressed 
a  letter  to  REECO,  itemizing  by  Truck  Number  cer- 
tain flatrack  trucks  used  by  electricians  in  Areas  #3 
and  #9  in  violation  of  the  Carter-Leigon  agreement, 
and  the  1942  General  Presidents'Agreement  between 
the  IBT  and  the  IBEW  which  was  incorporated  in 
the  Carter-Leigon  agreement  (T  Exh.  10).  Since  the 
letter  made  reference  to  Article  III-E  of  the  AGC 
Agreement,  freeing  the  union  of  its  no-strike  pledge  as 
to  a  contractor  failing  to  implement  an  arbitration 
azvard  or  an  International  Presidents'  award  under 
Article  III-D,  it  is  evident  that  the  Teamsters  regarded 
the  Carter-Leigon  agreement  (negotiated  at  the  Inter- 
national level  and  embodying  the  agreement  of  the  In- 
ternational Presidents  of  IBT  and  IBEW)  as  ''deter- 
minations reached  by  the  International  Presidents  of 
the  Unions  involved."  It  should  be  noted,  also,  that 
the  1948  AGC  agreement  (REECO  Exh.  5)  zvas  in 
effect  zuhen  the  Carter-Leigon  agreement  was  signed 
and  contained  in  Article  III-F  substantially  the  same 
provisions  as  are  now  contained  in  Article  III-D  of 
the  current  AGC  agreement  (T  Exh.  5). 
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The  evidence  shows  that  REECO  failed  to  follow 
up  the  grievance  set  forth  in  Teamsters'  Exhibit  #10 
until  prompted  to  do  so  by  a  series  of  telephone  calls 
from  Carter  to  Lemon,  REECO'S  Director  of  In- 
dustrial Relations  (Tr.  1872-1873).  A  conference  fol- 
lowed, at  which  REECO,  for  the  first  time,  took  the 
position  at  the  top  management  level  that  the  forward 
area  compounds  were  part  of  the  jobsite,  rather  than 
"warehouses,  shops  or  yards"  within  the  meaning  of 
Article  1-B  of  the  AGC  Agreement,  and  that  once  the 
materials  had  reached  the  electricians'  compounds  in 
the  forward  areas,  this  constituted  the  "first  drop", 
and  that  all  hauling  beyond  that  point  was  the  work  of 
the  electricians,  (Tr.  1869).  Further  conferences  fol- 
lowed, (Tr.  2022).  REECO  did  not  reply  formally  to 
the  Teamster  grievances  set  forth  in  the  letter  of  No- 
vember 18,  1963  (T  Exh.  10)  until  April  1,  1964 
(T  Exh.  12).  It  is  noteworthy  that  the  formal  reply 
followed  by  one  day  the  submission  of  this  grievance 
by  the  Teamsters  on  March  30,  1964  (T  Exh.  11) 
to  the  grievance  and  arbitration  machinery  of  the  AGC 
Agreement.  It  is  also  noteworthy  that  in  REECO'S 
formal  reply,  it  did  not  deny  the  applicability  of  the 
Carter-Leigon  agreement  to  haiding  electrical  material 
between  the  forward  compounds  in  Areas  #3  and  #P 
and  the  points  of  use  (which  was  the  subject  of  the 
Teamsters'  complaint),  but  took  the  position  that  "the 
above  mentioned  Understanding  and  Agreement  is  be- 
ing complied  with  in  the  instances  cited  by  your  No- 
vember 18,  1963,  letter  and  the  accusation  of  juris- 
dictional violation  is  unfounded." 

The  AGC  Joint  Conference  Board,  consisting  of  both 
employer  and  union  representatives,  met  early  in  April 
to  consider  the  grievance.  After  the  initial  hearing,  the 
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Board  reconveyed  at  the  test  site  to  make  an  on-the- 
job  investigation  of  conditions.  It  is  undisputed  that 
both  REECO  and  Teamsters  Local  #631  were  rep- 
resented at,  and  participated  in,  both  the  initial  hear- 
ing and  the  inspection  trip  to  the  test  site.  There  is  sub- 
stantial evidence  tending  to  show  that  REECO  at  no 
time  during  these  proceedings  questioned  the  authority 
of  the  AGC  Board  to  hear  and  determine  the  griev- 
ance, (Tr.  2027). 

On  April  30,  1964,  the  AGC  Board  rendered  its 
unanimous  award  (T  Exh.  13).  Immediately  after  ren- 
dition of  the  award,  the  Teamsters  asked  REECO  to 
put  the  award  into  effect  (Tr.  149).  REECO  asked 
for  time  to  study  the  award.  On  May  15,  1964,  REECO 
asked  the  AGC  Board  to  clarify  "this  adverse  award" 
in  certain  particulars,  and,  for  the  first  time — raised 
the  contention  that  the  "award  appears  to  be  a  deter- 
mination of  a  jurisdictional  dispute"  which  should  have 
been  resolved  by  the  machinery  of  Article  III-D  of 
the  AGC  Agreement  (T  Exh.  14).  On  May  7,  1964, 
the  AGC  Board  rendered  a  clarification  of  its  award 
(T  Exh.  15). 

A  fair  reading  of  the  April  30th  award,  the  May 
5th  request  for  clarification,  and  the  May  6th  letter 
of  clarification  will  show,  we  believe,  that  the  AGC 
Board  held  as  follows : 

1.  That,  while  the  Carter-Leigon  agreement  might 
be  binding  upon  REECO,  Teamsters  Local  #631,  and 
Electricians  Local  #357,  the  AGC  Board  could  give  it 
no  recognition  for  purposes  of  this  proceeding  be- 
cause it  had  never  been  incorporated  in  the  AGC  Agree- 
ment with  the  requisite  formalities. 
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2.  That,  apart  from  the  Carter-Leigon  Agreement, 
REECO's  practice  of  having  Electricians  haul  elec- 
trical materials  from  area  compounds  to  points  of  use 
in  trucks  other  than  work  trucks,  is  in  violation  of  *'es- 
tabHshed  trade  practice  in  the  area",  and,  therefore, 
in  violation  of  Article  III-F  of  the  AGC  Agreement. 

3.  That,  "insofar  as  the  warehousing  function  was 
concerned,"  the  Board  made  no  finding  of  violation  be- 
cause in  the  three  areas  visited.  Areas  #3,  #9,  and 
#17,  fabrication  was  going  on  in  the  electrical  com- 
pounds and,  for  that  reason,  they  must  be  regarded  as 
electrical  shops,  rather  than  warehouses. 

The  above  review  summarizes  both  the  earlier  his- 
tory and  recent  background  of  the  dispute  over  the 
handling  and  hauling  of  electrical  materials.  It  is  clear 
from  this  review  that  all  parties  concede  the  right  of 
Teamster  personnel  to  load  electrical  material  at  REE- 
CO'S permanent  warehouses,  and  to  deliver  this  ma- 
terial by  truck  to  electrical  compounds  in  the  forward 
areas.  It  is  also  clear  that  the  focus  of  the  dispute  as 
to  electrical  materials  was  two-fold : 

1.  Are  the  forward  area  electrical  compounds  to  be 
considered  ''warehouses,  shops  or  yards"  within  the 
meaning  of  Article  I-B  of  the  AGC  Agreement  so 
that  warehousing  within  them,  and  trucking  out  of 
them,,  is  to  he  performed  by  Teamster  personnel  within 
the  classifications  of  that  Agreement,  or  with  a  coifi- 
posite  crew  under  the  Carter-Leigon  Agreement?  This 
question  was  resolved  against  the  Teamsters  as  to  the 
Areas  #3,  #9,  and  #17  electrical  compounds  by  the 
AGC  Board  award. 

2.  Are  the  Teamsters,  under  the  AGC  Agreement, 
the  Carter-Leigon  Agreement,  and  area  practice,  en- 
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titled  to  haul  electrical  materials  by  truck  from  the 
forward  area  electrical  compounds  to  the  points  of  use? 
This  question  was  resolved  in  favor  of  the  Teamsters 
by  the  AGC  Board,  not  under  the  Carter-Leigon  Agree- 
ment, but  under  area  practice.  Teamsters  were,  there- 
fore, awarded  the  work  of  deUvering  electrical  mate- 
rials from  compounds  to  points  of  use,  except  where 
deliveries  were  effected  by  work  truck.  Here  again, 
we  submit  that  a  fair  reading  of  the  AGC  Board  award, 
in  the  light  of  the  arguments  which  the  Teamsters  ad- 
vanced to  the  Board  and  of  the  electrician  activities 
which  the  Board  found  to  violate  area  practice,  shows 
that  "work  trucks"  are  to  be  defined  in  terms  of  func- 
tion as  trucks  which  "were  required  to  stay  on  the  job 
with  the  electrical  crews  and  could  not  be  used  to 
shuttle  back  and  forth  between  the  yards  and  jobsites." 
(T  #13). 

As  so  often  happens  in  labor  disputes,  however,  there 
were  other  labor  disputes  in  process  between  Team- 
sters Local  #631  and  REECO,  which  were  more  or 
less  contemporaneous  with  the  major  dispute  over  the 
handling  and  hauHng  of  electrical  materials.  Different 
demands  were  made  by  the  union  at  different  times, 
and  different  union  action  was  taken  to  implement  dif- 
ferent demands. 

1.     Dispute  Over  Receiving  Clerk  in  the  Mixed- 
Materials  Compounds. 

On  January  8,  1964,  Teamsters  Local  #631  ad- 
dressed a  letter  to  REECO  protesting  the  assignment 
of  warehouse  work  in  the  mixed-materials  compound 
in  Area  #9  compound  by  operating  engineers,  labor- 
ers and  a  non-manual  (white  collar)  clerk  (REECO 
Exh.   1).  This  letter  was  written  by  Carter  pursuant 
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to  complaints  received  from  his  steward  and  without 
personal  investigation  (Tr.  2038).  In  February  or 
early  March,  1964,  Carter  and  Lemon  of  REECO  in- 
spected this  compound.  Lemon  agreed  that  there  were 
inadequate  controls  being  exercised  over  the  receipt 
and  issuance  of  materials  from  this  compound  (a  fenced 
area  within  Area  #9  compound  in  which  materials 
used  by  all  the  crafts,  but  the  electricians,  is  stored — 
See  REECO  Exhs.  33,  34,  35,  and  36) — and  promised 
that  a  Teamster  warehouse  clerk  would  be  assigned  to 
this  compound,  and  similar  mixed  compounds  in  other 
areas  (Tr.  2041-2042,  2047).  Carter,  for  his  part, 
agreed  that  there  was  insufficient  work  in  this  com- 
pound to  create  a  full-time  job  for  a  Teamster  forklift 
operator  and  that  the  compound  could  continue  to  be 
served  by  the  Operating  Engineer  forklift  operators 
working  in  the  area.  (Tr.  2041-2042,  2047). 

Carter  took  this  arrangement  to  constitute  a  definite 
commitment  by  REECO  that  a  Teamster  receiving 
clerk  would  be  assigned  to  the  mixed-materials  com- 
pounds and  a  definite  waiver  on  the  part  of  the  Team- 
sters Local  No.  631  of  its  prior  demand  for  a  Team- 
ster forkHft  operator  in  such  areas,  (Tr.  121,  124). 
The  company  failed  to  make  the  assignment,  although, 
when  Carter  communicated  with  Lemon,  Lemon  af- 
firmed that  he  had  given  orders  that  a  receiving  clerk 
be  assigned,  and  stated  that  he  did  not  know  why  they 
had  not  been  carried  out,  (Tr.  2050-2051).  Ultimately, 
Lemon  admitted  he  had  been  overruled  by  top  manage- 
ment. 

On  or  about  April  21,  1964,  by  prior  arrangement 
between  Carter  and  Groeniger,  Labor  Relations  Direc- 
tor  for  the  AEC   Nevada   Operations   Office,   Carter 
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and  an  AEC  investigator  toured  the  test  site  to  study 
receiving  and  issuing  practices  in  the  various  forward 
area  compounds  (Tr.  2060-61).  Carter  made  this  in- 
vestigation because  his  truck  drivers  were  complaining 
that  there  was  no  one  in  the  mixed  compounds  with 
authority  to  tally-in  deliveries  and  sign  delivery  receipts 
which  would  clear  the  drivers  of  responsibility  for  the 
items  delivered — also,  because,  as  a  citizen,  he  thought 
that  the  receiving  practices  in  the  forward  areas  were 
loose  to  the  point  of  being  scandalous.  They  toured 
through  about  300  miles  of  test-site  and  visited  many 
compounds,  most  of  which  were  completely  unattended. 
In  those  that  were  manned,  no  one  paid  any  attention 
to  the  visitors,  though  they  were  driving  a  private  sta- 
tion wagon  and  could  have  helped  themselves  to  various 
valuable  materials  and  equipment,   (Tr.   2060-2063). 

2.      Teamster    Refusal    to    Handle    Deliveries    to    Electrical 
Compounds    Unless    Staffed    by    Composite    Crews. 

We  would  be  less  than  candid  if  we  did  not  admit 
that  Carter's  inspection  trip  through  the  forward  areas 
on  April  21,  1964  was  intended,  at  least  in  part,  to 
bring  pressure  upon  REECO  to  implement  its  promise 
to  assign  receiving  clerks  to  the  mixed-materials  com- 
pounds, similar  to  the  mixed-materials  compound  in 
Area  #9. 

Quite  cohtcidently,  however,  this  inspection  trip  also 
triggered  the  Teamsters'  demand  for  composite  staff- 
ing— pursuant  to  the  Carter-Leigon  Agreement — of 
all  electrical  compounds  in  forward  areas  where  elec- 
trical materials  were  being  stored  for  future  use,  and 
triggered  the  Teamsters'  actions  during  the  period 
from  April  22nd,  through  April  28th  in  refusing  to 
load,  deliver,  or  permit  offloading  of  materials  at  elec- 
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trical  compounds  unless  compositely  staffed  by  Team- 
sters and  Electricians. 

On  April  21,  1964,  while  Carter  and  the  AEC  in- 
vestigator were  in  Area  #17  electrical  compound.  Car- 
ter observed  eight  Electricians  loading  a  single  pick-up 
truck  (Carter,  Tr.  2062).  He  was  informed  that  they 
had  been  at  it  all  morning.  In  the  meanwhile,  two 
Teamster-driven  flat  rack  delivery  trucks  were  stand- 
ing by,  waiting  to  be  unloaded,  (Tr.  2062).  Carter 
spoke  to  Taylor,  the  superintendent  in  charge,  and  de- 
manded that  there  be  an  equal  number  of  Teamsters 
to  Electricians  assigned  to  load  and  unload  the  trucks, 
in  accordance  with  the  Carter-Leigon  agreement,  (Tr. 
2063-2065.  Taylor  said  the  area  was  just  starting  up 
and  that  although  it  might  become  a  warehouse  later, 
it  was  still  an  electrical  compound  where  electricians 
were  to  do  the  loading  and  unloading,  (Tr.  2065). 
Carter  took  the  position  that  if  it  was  not  a  warehouse, 
all  the  work  belonged  to  the  Teamsters  because,  under 
the  Carter-Leigon  agreement,  Electricians  had  only 
been  given  composite-staffing  rights  in  warehouses 
(Tr.  2065-66).  Carter  then  ordered  the  two  Teamster 
trucks  to  return  their  loads  to  the  Area  #12  ware- 
house and  stay  there  until  REECO  put  a  composite 
crew  of  Teamsters  and  Electricians  in  the  electrical 
compound  to  do  the  unloading,  (Tr.  2066,  2068-2071). 

The  following  day.  Carter  met  with  Lemon  and 
Crockett,  the  REECO  Project  Manager,  at  the  office 
of  AEC.  At  this  meeting,  Carter  informed  REECO 
that  the  Teamsters  were  insisting  that  REECO  com- 
ply with  the  Carter-Leigon  agreement  and  the  1957 
work  assignment  award  and  that  until  REECO  com- 
plied, the  Teamsters  were  going  to  refuse  to  deliver 
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any  materials  to  the  electrical  compounds,  (Tr.  2073- 
2077).  REECO  placed  neither  Crockett,  Lemon  nor 
Goreniger  on  the  stand  to  dispute  this  testimony.  Car- 
ter thereafter  issued  instructions  to  his  business  agents 
and  stewards  to  stop  only  material  going  to  electrical 
compounds  "where  the  electricians  were  loading,  un- 
loading, and  hauling  it.",  (Tr.  2078-2079).  However, 
he  learned  later  that  in  some  cases  the  business  agents 
and  stewards  had  violated  his  instructions  and  had 
failed  to  make  deliveries  to  other  crafts  where  there 
were  mixed  loads  and  the  first  delivery  was  routed  to 
an  electrical  compound,  (Tr.  2079-2080).  Teamster 
business  agents,  however,  have  "no  authority  to  es- 
tablish policy"  for  the  union  (T  Exh.  36). 

It  will  be  noted  that  the  above  action  took  place 
before  the  rendition  of  the  AGC  Board  award  on 
April  30,  1964. 

It  seems  self-evident  from  the  above  review  that  the 
proscribed  acts  complained  of,  which  occurred  from 
Arpil  22  to  April  28,  1964  were  intended  to  implement 
the  Teamster  demand  for  adherence  by  REECO  with 
the  Carter-Leigon  agreement  as  applied  to  composite 
crews  in  electrical  compounds — construed  by  the  Team- 
sters to  be  field  warehouses  or  yards.  This  is  evident 
from  the  events  which  immediately  preceded,  and  trig- 
gered, the  Teamster  refusal  to  deliver  materials  to  elec- 
trical compounds  between  April  22  and  April  28th. 
(Tr.  2062-2071). 

On  the  other  hand,  the  Teamster  action  during  this 
period  was  not  intended  to  implement  the  previously 
made  Teamster  demands  for  a  receiving  clerk  in  the 
mixed-materials  compounds,  nor  for  a  Teamster  fork- 
lift  operator  in  such  compounds.   For  the  Union  then 
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believed  that  the  REECO  officials  were  going  to  com- 
ply with  the  former  demand,  and  abandoned  the  latter 
demand  as  economically  unfeasible.  In  any  event,  since 
the  non-existent  job  of  receiving  clerk  in  the  mixed- 
materials  compound  was  not  then  claimed  by  any  other 
union,  craft  or  class,  had  the  union  action  been  in- 
tended to  implement  a  demand  for  assignment  of  such 
work,  it  would  not  have  been  a  violation  of  Section 
8(b)  (4)  (D).  Local  107,  Teamsters  (Safeway  Stores), 
N.L.R.B.  1961,  49  LRRM  1343;  Electrical  Work- 
ers I.B.E.W.  (Mechanical  Contractors  Ass'n),  120 
N.L.R.B.  158  (1959)  44  LRRM  1608.  The  Board  evi- 
dently so  found  in  its  decision  of  December  16,  1964 
in  the  Section  10(k)  phase  of  this  proceeding,  for  it 
completely  ignored  the  Teamster  demand  or  a  receiv- 
ing clerk  and  forklift  operator  in  the  mixed-materials 
compounds. 

Nor  was  the  Teamster  action  during  this  period 
from  April  22nd  to  April  28th  intended  to  implement 
the  Teamster  demand  that  REECO  comply  with  the 
AGC  award  by  assigning  to  Teamsters,  rather  than 
Electricians,  the  work  of  hauling  materials  from  elec- 
trical compounds  to  points  of  use.  This  is  self-evident 
— for  the  AGC  award  was  not  formally  rendered  until 
April  30th,  and  at  that  time  the  Teamster  refusals  to 
make  deliveries  to  the  electrical  compounds  had  ceased, 
and  normal  work  had  been  resumed. 

Carter  met  with  the  REECO  officials  to  discuss  the 
AGC  award  on  the  afternoon  of  April  28th,  (Tr. 
310).  However,  at  that  time,  REECO  had  not  yet 
seen  the  award  and  asked  for  time  to  study  it,  to  which 
Carter  agreed  (Tr.  2084;  Tr.  310).  Carter  met  again 
with  the  company  officials  on  May  8th,  and,  at  that 
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time,  demanded  to  know  whether  the  company  was 
going  to  comply  with  the  award.  The  company  officials 
showed  Carter  the  preliminary  report  of  the  NECA 
Committee  dated  May  7,  1964  (IBEW  Exh.  2-B)  and 
said  that  this  was  now  a  jurisdictional  dispute  be- 
cause they  had  two  confHcting  awards  from  the  same 
work,  and  that,  therefore,  the  company  was  not  going 
to  comply  with  the  AGC  award  (Tr.  2086). 

Carter  then  informed  the  REECO  officials  that  un- 
der Article  III-E  of  the  AGC  Agreement,  (Tr.  2091), 
the  Teamsters  were  going  to  refuse  to  deliver  mate- 
rials to  the  electrical  compounds  until  REECO  com- 
plied with  the  AGC  Board  award,  (Tr.  2089).  REECO 
then  took  the  position  that  the  award  did  not  require 
the  Company  to  change  any  work  assignments  and  that 
the  Company  was  in  compliance  with  the  AGC  Board 
award.  (Tr.  365,  373-374).  Carter  then  said: 

"We  will  wait  until  you  have  or  haven't  before  any 
action  is  taken.",  (Tr.  2089;  See,  also,  Tr.  2111). 

On  the  same  day,  the  Company  prepared  its  Amend- 
ed Charge,  which  is  dated  May  8th,  but  was  filed  with 
the  Regional  Director  on  May  11th.  This  charge  speci- 
fies refusal  to  perform  services,  inducements  not  to 
perform  service,  and  threats,  coercion  and  restraint 
against  REECO  ''on  each  of  said  dates."  The  dates 
specified  are  April  22nd,  to  April  28th,  inclusive. 

On  May  11,  1964  the  Union  ascertained  that  REE- 
CO was  not  complying  with  the  AGC  award,  (Tr. 
2110),  but  was  permitting  electricians  to  haul  mate- 
rials from  compounds  to  points  of  use.  The  Teamsters 
then  refused  to  load  or  haul  materials  from  the  Sup- 
ply Department  warehouses  to  the  electrical  compounds. 
That  afternoon,  REECO  took  the  Teamsters  refusing 
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to  handle  materials  off  pay  status.  This  triggered  the 
picketing  which  commenced  May  12,  1964,  (Tr.  2110- 
13). 

This,  then,  represented  the  third  stage  of  the  dis- 
pute which  developed  through  three  distinct  phases: 

First,  the  dispute  over  receiving  clerks  and  forklift 
operators  in  the  mixed-materials  compounds  was  settled, 
by  what  the  Union  thought  was  a  company  agreement 
to  install  receiving  clerks,  and  by  union  abandonment 
of  the  claim  for  assignment  of  a  forklift  operator. 
These  demands  were  never  implemented  by  a  work 
stoppage  or  picketing. 

Second,  the  demand  for  adherence  to  the  Carter- 
Leigon  Agreement  through  composite-staffing  of  the 
electrical  compounds  in  forward  areas  was  implement- 
ed, during  the  period  from  April  22  to  April  28,  1964, 
by  refusals  of  Teamsters  to  load  and  haul  electrical 
and  (contrary  to  Union  instructions)  other  materials, 
to  forward  area  compounds. 

Third,  commencing  on  May  11,  1964,  the  Teamsters' 
refusal  to  load  and  haul,  and,  commencing  on  May 
12,  1964,  their  picket  line,  was  intended  to  implement 
the  Teamster  demand  that  REECO  comply  with  the 
AGC  award  that,  in  accordance  with  area  practice. 
Teamsters  do  the  hauling  of  materials  between  elec- 
trical compounds  and  worksites — except  when  mate- 
rials were  transported  by  electricians'  work  trucks  re- 
maining at  the  site  of  work  and  not  shuttling  back 
and  forth  for  additional  materials. 
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The  above,  in  a  nutshell,  is  the  essence  of  the  suc- 
cessive Teamster  demands,  and  the  economic  action 
taken  by  Teamster  Local  #631  to  enforce  them. 

Questions  Presented. 

1.  Whether  primary  jurisdiction  over  the  disputed 
issues  was  vested  in  the  Federal  District  Court 
in  view  of  the  facts  and  circumstances  of  the  case. 

2.  Whether  the  National  Labor  Relations  Board  im- 
properly exercised  jurisdiction  in  its  determina- 
tion that  a  jurisdictional  dispute  existed  which 
required  the  Board  to  invoke  its  powers  under 
Section  10(k)  of  the  Act. 

3.  Whether  the  Order  of  the  Board  is  sufficiently 
clear  and  specific,  and  whether  such  a  board  blan- 
ket order  was  justified. 
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ARGUMENT. 

The  Respondent's  argument  proceeds,  in  effect,  as 
follows : 

1.  The  Carter-Leigon  Agreement,  whereby  two  un- 
ions allocated  work  between  themselves,  having  long 
recognized  and  given  effect  by  their  common  employer 
as  the  Board  itself  found,  in  its  Section  10(k)  deci- 
sion was  a  "Contract"  entitled  to  judicial  interpreta- 
tion and  enforcement  under  Section  301  of  the  Act. 

2.  When,  on  May  21,  1964,  and  before  the  filing 
of  Complaint  herein  by  the  Regional  Director,  the  Re- 
spondent herein  filed  suit  in  the  United  States  Dis- 
trict Court  for  enforcement  of  its  contractual  rights 
against  REECO,  in  which  the  IBEW  intervened,  the 
District  Court  was  clearly  vested  with  jurisdiction  to 
determine  whether  or  not  such  a  contract  existed  and 
its  meaning  and  applicability  to  the  dispute. 

3.  Determination  of  such  issues  by  the  District 
Court  adversely  to  claims  of  Respondent  was  a  condi- 
tion precedent  to  the  right  of  the  Board  to  assume  ju- 
risdiction, first,  to  make  a  Section  10(k)  determina- 
tion, and,  second,  to  determine  whether  Respondent's 
acts  in  implementation  of  its  claim  to  such  work  tasks 
constituted  a  violation  of  Section  8(b)  (4)  (D).  For, 
if  the  contract  issue  should  be  determined  by  the  Court 
in  favor  of  the  contract  claims  of  Respondent,  then 
acts  of  the  Respondent  in  implementation  of  its  con- 
tractual rights  (under  such  tri-partite  agreement  be- 
tween Teamsters,  Electricians  and  the  Employer) ; 
would  not  be  for  a  proscribed  purpose,  and  Respondent 
would  not  then  be  guilty  of  such  proscribed  acts  for 
a  proscribed  purpose,  as  alone,  would  warrant  inter- 
position by  the  Board  in  a  Section   10(k)   proceeding. 
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Consequently,  if  determination  by  the  District  Court 
of  the  contract  issues  pending  in  Case  No.  666  was 
a  condition  precedent  to  the  existence  of  an  unfair 
labor  practice  which  would  ''trigger"  the  Board's  ju- 
risdiction, to  argue,  as  did  the  Trial  Examiner,  that  Re- 
spondent had  no  contractual  rights  which  would  pre- 
clude Board  jurisdiction  on  the  basis  of  what  the  Board 
found  in  a  Section  10(k)  decision  which,  if  Respond- 
ent is  correct,  it  was  without  authority  to  make,  surely 
partakes  of  circular  reasoning. 

4.  The  Board's  Order  is  insufficiently  clear,  un- 
precise,  is  too  broad  such  as  to  be  punitive  rather  than 
remedial,  on  excessive  exercise  of  jurisdiction. 

Argument  I. 

A  long  series  of  Supreme  Court  decisions  interpret- 
ing the  National  Labor  Relations  Act,  29  U.S.C.  141, 
et  seq.,  has  made  it  manifestly  clear  that  labor  con- 
tracts are  not  to  be  regarded  as  ordinary  private  con- 
tracts, but  are  vested  with  a  public  interest  necessitat- 
ing that  they  be  construed  and  enforced  in  a  manner 
designed  to  effectuate  national  labor  policy.  The  Su- 
preme Court  has,  therefore,  thrown  a  high  mantle  of 
sanctity  about  the  judicial  enforcement  of  labor  con- 
tracts, and,  particularly,  provisions  therein  calling  for 
resolution  of  disputes  under  such  contracts  through 
the  arbitral  process. 

In  Textile  Workers  v.  Lincoln  Mills  (1957),  353 
U.S.  448,  40  LRRM  2113,  the  Supreme  Court  held 
that  by  enacting  Section  301(a)  of  the  Taft-Hartley 
Act,  Congress  had,  not  only  created  a  federal  forum 
and  a  procedural  remedy  for  suits  brought  to  enforce 
labor  contracts,  but  that  "the  substantive  law  to  apply 
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in  suits  under  Section  301(a)  is  federal  law  which  the 
courts  must  fashion  from  the  policy  of  our  national 
labor  laws." 

Subsequently,  in  its  1960  "arbitration  triology"  the^ 
Supreme  Court  ruled  that  arbitration,  when  agreed  to 
by  the  parties  by  the  terms  of  their  labor  contract, 
is  the  very  heart  of  the  collective  bargaining  process.^ 
Consequently,  when  exercising  jurisdiction  to  compel 
compliance  with  a  provision  in  a  labor  contract  that 
all  disputes  "as  to  the  meaning  and  application  of  the 
provisions  of  this  Agreement"  would  be  submitted  to 
arbitration,  the  Court  held  that  an  "order  to  arbi- 
trate the  particular  grievance  should  not  be  "denied 
unless  it  may  be  said  with  positive  assurance  that  the 
arbitration  clause  is  not  susceptible  of  an  interpreta- 
tion that  covers  the  asserted  disputes.  Doubts  should  be 
resolved  in  favor  of  coverage."  363  U.S.  574,  582-83. 
(Emphasis  supplied).  The  emphasis  upon  arbitration 
was  said  by  the  Court  to  rest  in  national  labor  policy: 
"...  present  federal  policy  is  to  promote  industrial  sta- 
bilization through  the  collective  bargaining  agreement. 
...  A  major  factor  in  achieving  industrial  peace  is  the 
inclusion  of  a  provision  for  arbitration  of  grievances 
in  the  collective  bargaining  agreement."  363  U.S.  574, 
578. 


'^United  Steelworkers  of  America  v.  American  Manufacturing 
Company  (1960),  363  U.S.  564,  46  LRRM  2414;  United  Steel- 
zvorkers  of  America  v.  Warrior  and  Gulf  Navigation  Company 
(1960).  363  U.S.  574,  46  LRRM  2416;  and  United  Steelworkers 
of  America  v.  Enterprise  Wheel  and  Car  Corporation  (1960), 
363  U.S.  593,  46  LRRM  2423. 

-"But  the  grievance  machinery  under  a  collective  bargaining 
agreement  is  at  the  very  most  of  the  system  of  industrial  self- 
government.  .  .  .  The  processing  of  disputes  through  the  griev- 
ance machinery  is  actually  a  vehicle  by  which  meaning  and  content 
is  given  to  the  collective  bargaining  agreement."  Steelworkers  v. 
Warrior  Navigation  Co.,  supra. 
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The  Supreme  Court  has  held,  moreover,  that  the 
labor  contracts  cognizable  and  enforceable  under  Sec- 
tion 301(a)  of  the  Taft-Hartley  Act  include  more  than 
purely  consensual  collective  bargaining  agreements  be- 
tween employer  and  union.  Thus,  in  John  Wiley  & 
Sons,  Inc.  v.  Livingston  (1964),  376  U.S.  543,  55 
LRRM  2769,  the  Supreme  Court  made  it  clear  that, 
in  the  contest  of  labor  relations,  the  consensual  basis 
of  arbitration  must,  at  least  in  some  circumstances, 
give  way  to  the  requirements  of  national  labor  policy, 
so  that  a  corporate  employer  will  be  required  to  arbi- 
trate with  a  union  under  a  collective  bargaining  agree- 
ment between  the  union  and  another  corporation  which 
has  merged  with  the  employer,  where  there  has  been  a 
"relevant  similarity  and  continuity  of  operation  across 
the  change  of  ownership,"  even  though  the  employer 
was  not  a  signatory  to  the  agreement  calling  for  ar- 
hitration.  And.  in  Retail  Clerks  v.  Lion  Dry  Goods, 
369  U.S.  17,  49  LRRM  2670,  a  "Statement  of  Under- 
standing" negotiated  through  the  efforts  of  a  local 
mediation  body  in  settlement  of  a  strike,  which  provid- 
ed that  the  employer  would  reinstate  strikers  without 
discrimination  and  which  also  contained  an  acknowledg- 
ment that  the  union  was  not  then  entitled  to  recogni- 
tion as  the  exclusive  representative  of  the  employees, 
was  held  a  "contract"  within  the  meaning  of  Section 
301(a)  of  Taft-Hartley  and,  therefore,  enforceable  in 
a  suit  brought  thereunder.  The  Court  declared  that, 
"if  this  kind  of  strike  settlement  were  not  enforceable 
under  §301  (a),  responsible  and  stable  labor  relations 
would  suffer,  and  the  attainment  of  the  labor  policy  ob- 
jectives of  minimizing  disruption  of  interstate  com- 
merce would  be  made  more  difficult."  369  U.S.  17,  27. 
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In  L^'on  Drj  Goods,  the  Supreme  Court  also  recog- 
nized that  a  "no-raiding"  agreement  between  two 
unions,  as  well  as  a  collective  bargaining  agreement  be- 
tween employer  and  union,  was  a  "contract"  cognizable 
and  enforceable  under  Section  301(a)  of  the  Taft- 
Hartley  Act.  Thus,  the  High  Court  cited,  with  ap- 
proval, the  decision  of  the  Court  of  Appeals  for  the 
7th  Circuit  in  United  Textile  Workers  v.  Textile  Work- 
ers (1958),  258  F.  2d  743,  42  LRRM  2605,  in  the 
following  words : 

"A  federal  forum  was  provided  for  action  on  other 
labor  contracts  besides  collective  bargaining  con- 
tracts. See,  e.g..  United  Textile  Workers  v.  Tex- 
tile Workers  Union  (CA  7,  III),  258  F.  2d.  743 
(no-raiding  agreement)."  369  U.S.  17,  26. 

Substantive  federal  law,  therefore,  recognizes  as 
binding  and  enforceable,  in  a  Section  301(a)  suit,  an 
agreeemnt  between  two  labor  organizations  to  for- 
bear from  encroaching  upon  each  other's  jurisdic- 
tion. (United  Textile  Workers,  supra).  In  the  last- 
cited  case,  disregarding  a  "no-raiding"  agreement  be- 
tween the  two  unions.  Defendant  union  organized  em- 
ployees at  a  plant  who  had  long  been  represented  by 
Plaintiff  union  and  petitioned  the  Board  for  a  repre- 
sentation election.  Following  a  Board  hearing  on 
the  petition,  but  before  its  decision,  an  arbiter  appointed 
under  the  "no-raiding"  agreement  held  a  hearing  and 
found  that  by  organizing  such  employees  and  petition- 
ing the  Board  to  represent  them.  Defendant  union  had 
violated  the  "no-raiding"  agreement.  Although  this 
arbitral  award  was  called  to  the  attention  of  the  Board, 
the  Board  thereafter  issued  its  decision,  specifically  re- 
jecting the   contentions   made  under   the   "no-raiding" 
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agreement  and  ordering  a  representation  election.  Upon 
the  petition  of  the  Plaintiff,  the  Federal  District  Court 
thereupon  issued  an  injunction  requiring  Defendant 
union  to  withdraw  its  representation  petition  from  the 
Board.  Affirming  this  decision,  the  Court  of  Appeals, 
in  the  decision,  later  cited  with  approval  by  the  Supreme 
Court  in  Lion  Dry  Goods,  said 

"One  of  the  central  findings  of  fact  made  by 
the  district  judge  lays  bare  the  core  of  the  practical 
situation  before  us:  'Unless  defendant  is  ordered 
to  withdraw  its  petition,  the  National  Labor  Rela- 
tions Board  will,  pursuant  to  its  decision  issued 
April  16,  1958,  in  Case  No.  13-RC-5738,  conduct 
a  representative  election  on  *  *  *  (Defendant's) 
petition  among  the  employees  of  Personal  Products 
Corporation  and  the  plaintiff  will  be  irreparably 
injured  and  its  rights  under  the  Agreement  will  be 
frustrated  and  denied.'  There  is  nothing  in  this 
record  showing  duress  or  coercion  exerted  on  the 
defendant  Union  to  induce  it  to  become  a  party  to 
the  Agreement  it  now  anxiously  seeks  to  repudiate. 
"We  think  it  quite  clear  that  the  defendant  union 
engaged  in  a  course  of  activity  designed  to  disrupt 
Plaintiff's  established  bargaining  relationship  witb 
Personal  Products  Corporation  at  its  Chicago 
plant.  David  L.  Cole,  the  impartial  umpire,  found 
this  to  be  the  situation  and  defendant,  apparent- 
ly, does  not  seriously  controvert  the  fact.  Of  course, 
the  Umpire's  function  is  to  decide  whether  the  act 
complained  of  constitutes  a  violation  of  the  Agree- 
ment, and  this  the  Umpire  must  do  irrespective  of 
whether  there  are  adequate  or  effective  remedies  to 
follow.  If  we  struck  down  §301,  the  aim  of  the  'No- 
Raiding'  agreement  would  be  nullified  and  it  would 
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be  the  same  old  familiar  story  where  men  enter 
into  an  agreement,  one  party  to  which  either  knows 
in  advance,  or  later  seeks  to  escape,  because  there 
is  no  enforcing  apparatus.  Apparently,  Congress 
realized  that  without  coercive  measures  placed  in 
the  hands  of  parties  to  agreements,  the  paper  bear- 
ing empty  words  becomes  a  useless  thing.  Textile 
Workers  v.  Lincoln  Mills,  353  U.S.  448,  40  LRRM 
2113,  2120  (1957)  manifests  such  an  awareness.  .  . . 
"The  defendant  Union  is  urging  tliat  despite  its 
contractual  commitment  with  plaintiff  Union,  it  is 
free  to  raid  and  capture  members  belonging  to 
plaintiff,  because  federal  courts  are  without  juris- 
diction to  compel  obedience  to  Non-Raiding  Con- 
tracts. We  disagree."  (Emphasis  supplied). 

In  Firemen  and  Oilers  v.  Machinists  (1964  CA  5th). 
338  F.  2d  176,  57  LRRM  2459,  the  Court  of  Ap- 
peals for  the  Fifth  Circuit  affirmed  the  jurisdiction  of 
the  Federal  district  court,  under  Section  301(a)  of  the 
Taft-Hartley  Act,  to  enforce  an  arbitral  award  holding 
that  efforts  of  one  certified  union  at  the  plant  to  ob- 
tain work  claimed  by  another  certified  union  constituted 
a  violation  of  the  AFL-CIO  No-Raiding  Agreement. 
The  reviewing  Court  held  that  the  arbiter  did  not  ex- 
ceed the  scope  of  his  authority  in  so  holding,  and  the 
District  Court  did  not  abuse  its  discretion  in  enforcing 
such  award  in  a  Section  301(a)  proceeding  even  though 
the  National  Labor  Relations  Board  had  concurrent 
jurisdiction  over  the  matter  and  was  the  superior  au- 
thority in  the  premises. 

It  is  but  one  short  step  from  John  Wiley  &  Sons, 
Lion  Dry  Goods,  United  Textile  Workers  and  Firemen 
and  Oilers,  to  the  situation  presented  by  the  record  in 
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this  case.  The  record  clearly  shows  that  an  agreement 
allocating  work  tasks  involved  in  the  warehousing  and 
transportation  of  electrical  materials  at  the  Nevada  Test 
Site  was  negotiated  between  international  representa- 
tives of  the  Teamsters  (IBT)  and  the  Electricians 
(IBEW),  and  was  executed  upon  their  direction  on 
February  29,  1952  by  William  F.  Carter,  Secretary- 
Treasurer  of  Teamsters  Local  #631  and  Ralph  A.  Lei- 
gon,  Business  Manager  of  Electricians  Local  #357. 
(Testimony  of  Carter,  Tr.  1798,  et  seq.;  Testimony  of 
Leigon,  Tr.  1018,  et  seq.;  T's  Exhs.  6A  and  6B).  In 
its  decision  upon  the  Section  10(k)  phase  of  this  case, 
the  Board  found  that: 

"The  record  shows  that  from  the  time  of  its 
execution  REECO  followed  the  Carter-Leigon 
agreement  in  making  work  assignments  and  has 
referred  to  and  relied  upon  said  agreement  as  a 
basis  for  resolving  conflict  which  arose  between 
the  Teamsters  and  IBEW." 

In  other  w^ords,  in  the  Carter-Leigon  Agreement  we 
have  a  consensual  agreement  between  two  unions,  which 
is  more  than  a  general  "no-raiding"  agreement,  whereby 
both  unions  agree  in  general  not  to  encroach  upon  the 
jurisdiction  of  the  other.  It  is  an  agreement  which 
actually  allocates  the  specific  work  tasks  which  are  to 
be  performed  by  members  of  each  union.  It  is,  more- 
over, an  agreement  which  has,  for  all  practical  pur- 
poses, been  recognized  and  adhered  to  ever  since  its  in- 
ception in  1952  by  the  common  employer,  REECO.  If 
REECO  did  not  actually  affix  its  signature  to  the 
agreement,  it  is,  nevertheless,  as  fully  a  party  to  the 
agreement  as  was,  the  non-consenting  employer  in  John 
Wiley  &  Sons,  Inc.     We  have  then,  here,  within  the 
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purview  of  national  labor  policy  and  the  past  decisions 
of  the  Supreme  Court  what  must,  at  least  arguably,  be 
regarded  as  a  tri-partite  agreement  relative  to  the  alloca- 
tion of  work  tasks  between  the  two  effected  unions 
and  their  common  employer. 

If,  under  the  decision  in  United  Textile  Workers, 
supra,  the  contractual  rights  of  a  union  under  a  general 
"no-raiding"  agreement  with  another  union  were  en- 
titled to  equitable  protection  in  a  Section  301(a)  suit, 
notwithstanding  the  undouhted  exclusive  jurisdiction  of 
the  Board  over  questions  of  representation,  and  not- 
withstanding that  the  Board  had  already  assumed  juris- 
diction over  the  matter  and  had  held  a  representation 
hearing,  it  would  seem  that  ipso  facto  an  agreement  be- 
tween two  unions  specifically  allocating  work  tasks  be- 
tween their  respective  members,  which  agreement  has 
been  recognized  and  followed  for  many  years  by  the 
common  employer,  would  be  similarly  entitled  to  pro- 
tection in  a  Section  301  suit,  instituted  by  one  of  the 
Unions  before  the  Board  had  even  assumed  jurisdic- 
tion over  the  dispute. 

It  is  true  that,  in  the  Section  301  suit,  as  first  in- 
stituted, the  Teamsters  were  seeking  enforcement  of  an 
arbitral  award  which  did  not,  in  terms,  purport  to  base 
the  rights  of  the  Teamsters  on  the  Carter-Leigon  agree- 
ment, but  upon  area  practice.  However,  the  award 
found  an  area  practice  to  exist  which  was  parallel  to, 
if  not  identical  with,  the  allocation  of  work  tasks  (in- 
volved in  hauling  electrical  materials)  made  by  the  Car- 
ter-Leigon Agreement,  and  also  found  that  the  Carter- 
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Leigon  agreement  may  have  had  "the  effect  of  modify- 
ing the  relationship  and  understanding  between  the  com- 
pany on  the  one  hand  and  the  two  unions  on  the  other. "^ 


^See  Exhibit  B  attached  to  Complaint  in  Case  No.  666,  IBEW 
Exh.  1,  and,  particularly.  Finding  of  Fact  7,  and  Conclusions 
1  and  3.  The  Joint  Conference  Board  refused  to  base  its  findings 
and  conclusions  on  the  Carter-Leigon  Agreement  solely  because 
the  AGC  Agreement  was  a  multi-employer  agreement  involving 
other  contractors  besides  REECO  and  the  parties  had  not  com- 
plied with  the  formalities  requisite  to  make  the  Carter-Leigon 
Agreement  a  part  of  the  AGC  Agreement.  But  the  Joint  Confer- 
ence Board,  nevertheless,  stated  in  Conclusion  3 : 

"It  is  entirely  possible  that  the  so-called  Carter-Leigon  Agree- 
ment may  have  the  effect  of  modifying  the  relationship  and 
understanding  between  the  Company  on  the  one  hand   and 
the  two  unions  on  the  other  but  the  Joint  Conference  Board 
has  no  power  to  modify  the  terms  of  the  Master  Agreement 
itself." 
By    finding    in    its    Conclusion    2    that    REECO 's    practice    in 
transporting  materials  from  compounds  to  actual  work   sites  "is 
not  in  keeping  with  established  trade  practice  in  the  area  as  con- 
templated by  Article  III   F  of  the   Master   Labor  Agreement", 
the  Joint  Conference  Board  must,  undoubtedly,  have  been  refer- 
ring to  Findings  5  and  6,  preceding  this  Conclusion,  which  read 
as  follows : 

"5.  Flat  Rack  trucks  were  found  at  each  yard  or  com- 
pound visited.  Supervisory  personnel  stated  that  "such  trucks 
are  frequently  employed  by  I.B.E.W.  personnel  to  haul  ad- 
ditional materials  from  the  compounds  or  yards  to  the  various 
locations  as  may  be  required  during  the  course  of  the  work 
day. 

"6.     Supervisory   personnel    stated    that    Teamsters    deliv- 
ered materials  to  the  compounds  or  yards  and  once  the  ma- 
terial was  received  by  I.B.E.W.  personnel  Teamsters  no  long- 
er handled  nor  transported  such  material." 
When  these  Findings  are  considered  in  juxtaposition  to  Finding 
3  ,    there    were    I.B.E.W.    personnel    report    at    the    compound 
"such  electrical  personnel  may  drive  power  wagons,  diggers  and 
work  trucks  to  the  location,  which  work  trucks  may  also  carry 
men  and  materials,"  it  is  clear  that  the  A.G.C.  Joint  Conference 
Board  regarded  "established  trade  practice  in  the  area"  as  paral- 
leling the  allocation  of  work  tasks   made  by   the   Carter-Leigon 
Agreement.   That   is,   as   permitting   Electricians   to   drive   power 
wagons,  diggers  and  work  trucks  carrying  men  and  materials  to  the 
work  site  on  the  first  trip  of  the  day.  but  as  forbidding  Electricians 
from  driving  flat  rack  trucks,  regarded  as  material  trucks  rather 
than  work  trucks  "to  haul  additional  materials  from  the  compounds 
(This  footnote  is  continued  on  the  next  page) 
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Area  practice  existing  at  the  time  of  execution  o£  a  col- 
lective bargaining  agreement  is  part  of  the  agreement, 
for  it  is  now  well-established  that  a  collective  bargain- 
ing agreement  contains,  not  only  what  is  therein  ex- 
pressed, but  also  much  that  is  not  therein  expressed.* 

or  yards  to  the  various  locations  as  may  be  required  during  the 
course  of  the  work  day."  (See  and  compare  Carter-Leigon  Agree- 
ment, Teamsters'  Exhs.  6-A  and  6-B,  being  part  of  GC's  Exh.  3). 
Though  the  Joint  Conference  Board,  therefore,  refused  to  en- 
force the  Carter-Leigon  Agreement,  as  such,  it  found  an  area 
practice  to  exist  which  conformed,  in  all  respects,  to  the  Carter- 
Leigon  Agreement,  and,  in  effect,  ordered  REECO  to  cease  and 
desist  from  departing  from  such  area  practice.  In  its  Section 
10(k)  decision,  the  National  Labor  Relations  Board  refused  to 
give  controlling  effect  to  this  award,  on  the  ground  that  the 
award,  itself,  was  the  only  evidence  in  the  record  of  area  prac- 
tice, and  that  X.T.S.  presented  a  unique  situation.  However, 
N.T.S.  covers  an  area  of  1500  square  miles  upon  which  many 
general  contractors  working  under  the  A.G.C.  Agreement  are  em- 
ployed. It  would  seem  that  if  N.T.S.  is  unique,  a  unique  1500 
square  mile  area  may,  itself,  give  rise  to  an  "area  practice"  and, 
certainly,  the  A.G.C.  Joint  Conference  Board,  administering  the 
labor  agreement  under  which  all  general  contractors  employed  at 
N.T.S.  work,  would  be  in  a  better  position  than  any  other  tribunal 
to  know,  or  ascertain,  the  "trade  practice  in  the  area."  It  is  also 
significant,  we  think,  that,  as  the  Board  found  in  its  Section 
10(k)  decision,  no  dispute  cognizable  under  section  8(b)  (4) 
(D)  existed  between  the  Teamsters  and  any  other  craft,  although 
the  record  is  replete  with  evidence  that  Teamsters  normally  hauled 
the  materials  of  the  other  crafts  from  compounds  to  points  of  use, 
again  establishing  this  to  have  been  the  "trade  practice  in  the 
area",  at  least  as  to  such  other  crafts. 

*".  .  .  The  collective  bargaining  agreement  ...  is  more  than 
a  contract ;  it  is  a  generalized  code  to  govern  a  myriad  of  cases 
which  the  draftsmen  cannot  wholly  anticipate.  .  .  . 

"It  calls  into  being  a  new  common  law — the  common  law 
of  a  particular  industry  or  of  a  particular  plant.  As  one 
observer  has  put  it :'....  It  is  not  unqualifiedly  true  that 
a  collective-bargaining  agreement  is  simply  a  document  by 
which  the  union  and  employees  have  imposed  upon  manage- 
ment limited,  express  restrictions  of  its  otherwise  absolute 
right  to  manage  the  enterprise,  so  that  an  employee's  claim 
must  fail  unless  he  can  point  to  a  specific  contract  provision 
upon  which  the  claim  is  founded.  There  are  too  many  people, 
too  many  problems,  to  many  unforceable  contingencies  to 
make  the  words  of  the  contract  the  exclusive  source  of  rights 
and  duties.  One  cannot  reduce  all  the  rules  governing  a  com- 
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In  asking  the  Federal  Court,  in  a  suit  brought  under 
Section  301  of  the  Act,  to  enforce  the  arbitral  award, 
the  Teamsters  were,  therefore,  asking  not  only  for  en- 
forcement of  the  express  terms  of  the  AGC  Agreement 
to  which  Teamsters  and  REECO  were  parties,  but 
also  the  area  practice  impliedly  embodied  therein,  which 
had  been  established  by  the  long-standing  tri-partite 
understanding  between  Teamsters,  Electricians,  and 
REECO,  as  set  forth  in  the  Carter-Leigon  Agreement, 

It  is  important  to  note,  moreover,  that  the  Court's 
jurisdiction  to  enforce  the  contractual  rights  of  the 
Teamsters  had  been  invoked  by  filing  Case  No.  666  in 
the  United  States  District  Court  on  May  21st,  six  days 
before  the  NLRB  assumed  jurisdiction  on  May  27, 
1964,  by  noticing  a  Section  10(k)  hearing.  An  order 
to  show  cause  why  the  AGC  arbitral  award  should  not 
be  placed  into  immediate  effect  issued  on  May  21st,  re- 
turnable on  June  1st.  On  May  26th,  the  Regional 
Director  filed  in  the  same  Court  Case  No.  669,  a  Peti- 
tion for  a  Section  10(1)  injunction,  which  was  made 
returnable  by  the  Court  at  the  same  time  as  the  Order 
to  Show  Cause  in  Case  No.  666.  Both  matters  were, 
therefore,   considered   in  a   single   hearing  on   June    1, 

munity  like  an  industrial  plant  to  fifteen  or  even  fifty  pages 
.  .  .  the  collective  bargaining  "  'process  demands  a  common 
law  of  the  shop  which  implements  and  furnishes  the  context 
of  the  agreement.  .,.'***  Gaps  may  be  left  to  be  filled  in 
by  reference  to  the  practices  of  the  particular  industry  and 
of  the  various  shops  covered  by  the  agreement.  Many  of  the 
specific  practices  which  underlie  the  agreement  may  be  un- 
known, except  in  hazy  form,  even  to  the  negotiators.  .  .  ." 
Steelworkers  v.  Warrior  Navigation  Co.,  46  LRRM  4216, 
4218,  4219. 

"...  collective  bargaining  contracts  by  their  very  nature 
cannot  fairly  be  limited  to  their  express  provisions."  Pacific 
Northwest  Bell  Telephone  Co.  v.  Communications  Workers 
(1962  C.A.  9th),  310  F.  2d  244,  51  LRRM  2405,  2406. 


I 


h 
Mi 


—40— 

1964,  at  which  the  Regional  Director  was  represented 
by  counsel.  The  Regional  Director  must,  therefore,  be 
presumed  to  have  known,  before  the  commencement  of 
the  Section  10(k)  hearing  on  June  4th,  of  the  contract 
claims  which  had  been  asserted  by  the  Teamsters  in  the 
Section  301  suit,  and  that  the  IBEW  had  moved  for 
leave  to  intervene  in  the  suit.  Since  the  AGC  Joint 
Conference  Board  award  was  attached  as  an  Exhibit 
to  the  Complaint  in  Case  No.  666,  the  Regional  Direc- 
tor also  presumably  knew  that  the  Teamsters  were 
seeking  enforcement  of  an  award  which,  although  in 
terms  predicated  upon  area  practice,  rather  than  on  the 
"Carter-Leigon"  Agreement,  had,  nevertheless,  recog- 
nized that  the  ''Carter-Leigon"  Agreement  may  have  the 
effect  of  modifying  the  relationship  and  understanding 
between  the  Company  on  the  one  hand  and  the  two 
unions  on  the  other. 

In  view  of  the  Regional  Director's  presumed  knowl- 
edge of  these  facts,  the  question  arises  as  to  whether, 
under  the  circumstances,  the  Regional  Director  had  au- 
thority to  proceed,  or  should  have  proceeded  with  the 
Section  10(k)  hearing,  where  the  jurisdiction  of  the 
Court  to  enforce  the  contractual  rights  of  one  of  the  dis- 
puting unions  had  already  been  invoked  under  Section 
301  of  the  Act,  and  where  the  contract  sought  to  be  en- 
forced was,  at  least  arguably,  a  tri-partite  agreement  be- 
tween the  two  disputing  unions  and  their  common  em- 
ployer, preempting  the  disputed  work  tasks  in  favor  of 
one  of  the  unions.  (Compare  United  Textile  Workers, 
supra,  where  Defendant  union  was  ordered  by  the  Court 
to  withdraw  its  representation  petition,  filed  in  deroga- 
tion of  a  no-raiding  agreement,  though  the  representa- 
tion petition  was  first  filed  and  had  already  gone  to 
hearing  and  decision  before  the  Board.     Compare,  also, 
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National  Association  of  Broadcast  Engineers  (National 
Broadcasting  Co.)  (1953),  105  NLRB  59,  32  LRRM 
1268,  recognizing  that  where  there  has  been  a  contrac- 
tual preemption  of  work  tasks,  a  strike  to  enforce  such 
contract  rights  is  not  a  violation  of  8(b)(4)(D).) 

The  Congressional  policy  of  encouraging  the  parties 
themselves  to  adjust  their  own  work  task  disputes,  and 
of  removing  such  adjustments  from  the  sphere  of  Board 
action  where  they  have  done  so,  or  have,  at  least,  pro- 
vided "agreed-upon  methods  for  the  voluntary  adjust- 
ment" of  such  disputes,  is  set  forth  in  Section  10(k) 
of  the  Act,  and  has  been  commented  upon  by  the  Su- 
preme Court  in  Carey  v.  Westinghouse  Electric  Corp., 
375  U.S.  261,  55  LRRM  2042,  2044,  in  the  following 
language : 

"The  Board,  as  admonished  by  §10(k),  has  often 
given  effect  to  private  agreements  to  settle  disputes 
of  this  character;  and  that  is  in  accord  with  the 
purpose  as  stated  even  by  the  minority  spokesman 
in  Congress — 'that  full  opportunity  is  given  the 
parties  to  reach  a  voluntary  accommodation  with- 
out governmental  intervention  if  they  so  desire.'  " 

Respondent,  therefore,  respectfully  urges  two  basic 
propositions : 

1.  That  the  Carter-Leigon  Agreement,  recognized 
and  adhered  to  since  1952  by  REECO,  was  a  tri-partite 
contractual  preemption  of  the  disputed  work  in  favor 
of  the  Teamsters   (National  Broadcasting  Co.),^  fully 


^In  National  Broadcasting  Co.,  supra,  the  Board  said:  "*  *  * 
we  are  of  the  opinion  that  in  assigning  lATSE  stagehands  to 
light  the  shows  of  September  26  and  October  12,  NBC  acted  in 
derogation  of  the  NABET  contract.  The  Board  is  persuaded  to 
jail  to  hold  as  controlling  herein  the  contractual  preemption  of  the 
(This  footnote  is  continued  on  the  next  page) 


as  enforceable  in  a  Section  301  suit  as  the  ''no-raiding" 
agreements  protected  by  the  arbitrators  and  the  Courts 
in  United  Textile  Workers,  supra,  and  Firemen  and  Oil- 
ers, supra,  and  fully  as  effectual  as  the  union's  con- 
tractual disclaimer  of  the  right  to  represent  certain 
classes  of  employees  during  the  contract  term  which  the 
Board  refused  to  upset  through  the  use  of  its  proc- 
esses (Briggs  Indiana  Corporation)^  and  is,  therefore, 
to  be  regarded  either  as  a  pre-existing  agreed-upon  ad- 

work  in  dispute,  would  be  to  encourage  disregard  for  observance 
of  binding  obligations  under  collective  bargaining  agreements  and 
invite  the  very  jurisdictioncil  disputes  Section  8  (b)  (4)  (D)  is 
intended  to  prevent.  Moreover,  contrary  to  the  contents  of  NBC 
and  lATSE,  we  do  not  consider  the  fact  that  NABET  possesses 
neither  certification  nor  Board  order  as  precluding  a  determina- 
tion that  its  contract  covers  the  assignment  of  the  work  in  dispute. 
This  is  so  because  a  literal  construction  of  Section  8(b)  (4)  (D), 
in  the  circumstances  in  this  case,  would  require  that  the  Board 
acquiesce  in  the  invasion  of  an  incumbent  union's  contractual 
rights  by  sanctioning  the  device  of  reallocating  work  assignments 
under  color  of  an  agreement  zvith  a  rival  union  at  a  time  when 
the  applicable  contract  is  in  full  force  and  effect.  The  incumbent 
union  compelled  thereby  to  strike  to  protect  its  contract  would 
be  denied  a  determination  in  its  favor  in  a  10(k)  proceeding  be- 
cause it  lacked  a  certification  or  Board  order,  a  result  wholly  in- 
congruous with  the  purpose  of  the  Act  to  promote  stability  of 
bargaining  relations  and  minimize  industrial  disputes  *  *  *" 
(Emphasis  supplied). 

«In  Briggs  Indiana  Corp.  (1945),  63  NLRB  1270,  17  LRRM 
46,  a  had,  by  the  terms  of  a  collective  bargaining  agreement, 
disclaimed  the  right  to  represent  certain  classes  of  employers  dur- 
ing the  life  of  the  contract.  The  board  refused  to  lend  its  proc- 
esses to  "confirm  a  result  which  the  union  agreed  it  would  re- 
frain, temporarily,  from  seeking  to  achieve."  Although  a  question 
of  representation  was  there  involved,  on  principle,  Briggs  Indiana 
Corp.  would  seem  to  be  indistinguishable.  Why  should  the  Board 
lend  its  processes  to  achieving  a  result  in  the  instant  case  which 
IBEW,  by  the  Carter-Leigon  Agreement,  and  REECO,  by  its 
adherence  to  that  agreement,  had  solemnly  agreed  that  they  would 
not  seek  to  achieve. 

"The  desirability  of  discouraging  raids  among  unions"  has  also 
recently  been  assigned  by  the  Board  as  one  of  its  reasons  for 
expanding  its  contract-bar  from  two,  to  three  years.  General 
Cable  Corp.  (1962),  139  NLRB  1123,  51  LRRM  1444. 
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justment  of  the  dispute  within  the  policy  of  volun- 
tarism expressed  by  Section  10 (k),  or,  at  least,  as  re- 
moving the  Teamster  economic  action  taken  to  enforce 
such  contractual  work  task  preemption  from  the  sphere 
of  an  unfair  labor  practice  proscribed  by  Section  8(b) 
(4)(D)  (National  Broadcasting  Co.,  supra,  Operating 
Engineers,  Local  No.  12,  infra)  and  as,  therefore,  de- 
priving the  Board  of  jurisdiction  to  make  a  Section  10- 
(k)  determination  as  to  such  work  tasks.  (Carey  v. 
Westinghoiise  Electric  Co.,  infra). 

2.  That  where  the  claim  of  such  contractual  pre- 
emption of  work  tasks  had  been  first  presented  to  the 
Court  in  a  Section  301  suit,  the  Board  should  have  sus- 
pended, or  dismissed,  its  Section  10(k)  hearing  as  one 
not  yet  ripe  for  adjudication,  to  await  Court  determina- 
tion of  the  underlying  contract  issue,  since  a  Court  de- 
termination of  non-preemption  would  have  been  a  condi- 
tion precedent  to  the  Board's  jurisdiction  to  make  a 
Section  10(k)  determination.  {Square  Deal  Co.  v. 
N.L.R.B. ) ;'  Carey  v.  Westinghoiise  Electric  Co.,  infra; 
Sinclair  Refining  Co.  v.  N.L.R.B.,  infra). 


'In  Square  Deal  Co.  (1964  CA  9th),  332  F.  2d  360,  56 
LRRM  2147,  2151-52.  the  Court  denied  enforcement  of  the 
Board's  order  finding  the  employer  to  have  violated  Section  8(a) 
(1)  and  (5)  of  the  Act  by  refusing  to  negotiate  with  the  union 
during  the  contract  term  over  grievances  relating  to  operation  of 
the  employer's  unilaterally-established  incentive  plan,  or  to  furnish 
the  union  with  information  relevant  to  such  grievance.  The  Court 
held  that,  in  view  of  the  employer's  contention  that  the  union  had 
waived  the  right  to  grieve  over  this  question  by  executing  a  con- 
tract in  which  such  incentive  plan  was  not  mentioned,  "the  exist- 
ence of  an  unfair  labor  practice  here  is  dependent  upon  the  res- 
olution of  a  primary  dispute  involving  only  the  interpretation  of 
the  contract."  Answering  the  contention  that  under  Section  10(a) 
of  the  Act,  the  Board's  power  to  prevent  unfair  labor  practices 
"shall  not  be  affected  by  any  other  means  of  adjustment  or  pre- 
vention that  has  been  established  by  agreement,  law,  or  other- 
wise," the  Court  held  the  Board's  plenary  power  to  prevent  un- 
(This  footnote  is  continued  on  the  next  page) 
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It  appears  to  us,  therefore,  that,  in  deference  to  the 
primary  competence  of  the  Federal  Court,  under  Section 
301  of  the  Act,  to  determine  whether  or  not  a  "contract" 

fair  labor  practices  inapplicable  to  a  situation  in  which  the  claimed 
breach  of  duty  stems  not  from  the  Act,  but  depends  "solely  upon 
a  construction  of  the  contract,  an  area  in  which  the  parties  them- 
selves have  agreed  that  the  dispute  be  arbitrated."  Calling  atten- 
tion to  the  Board's  own  decision  in  Hercules  Motor  Corp.,  136 
NLRB  1648,  50  LRRM  1021,  as  cited  by  the  Court  in  Sinclair 
Refining  Company  v.  N.L.R.B.,  supra,  the  Court  concluded  that 
"*  *  *  the  question  whether  the  Union  by  contract  has  waived  its 
right  to  grieve  respecting  the  group  incentive  plan  should  have 
been  submitted  to  arbitration.  ...  In  the  absence  of  an  arbi- 
trator's decision  on  this  issue  the  Board  had  no  power  to  deter- 
mine that  the  Company  committed  unfair  labor  practices." 

By  parallel  reasoning,  it  could  be  said  that,  ipso  facto,  where  an 
arbitral  award  holding  the  disputed  work  tasks  to  have  been  pre- 
empted in  favor  of  the  Teamsters  was  being  questioned  in  a  Sec- 
tion 301  suit  brought  to  enforce  the  arbitral  award,  by  both 
the  company  and  the  intervening  union  which  laid  claim  to  such 
work  tasks,  in  the  absence  of  the  Court's  decision  on  this  issue 
the  Board  had  no  power  to  determine  that  the  Teamsters  had  com- 
mitted unfair  labor  practices,  and,  therefore,  no  authority  to  make 
a  Section  10(k)  determination. 

While  in  Square  Deal  Co.,  the  Court  held  that  jurisdiction  of 
the  Board  was  dependent  upon  the  prior  resolution  of  a  question 
of  contract  construction  by  arbitration  as  called  for  by  the  labor 
agreement,  in  Sinclair  Refniing  Co.  v.  N.L.R.B.  (1962,  CA  5th), 
50  LRRM  2830,  2835.  the  Court  went  even  further,  holding  that 
where  the  claim  is  made  that  a  collective  bargaining  agreement  is 
being  breached,  the  dispute  may  be  resolved,  either  through  the  ar- 
bitration machinery  of  the  contract  or  through  the  courts,  but 
that  "in  this  aspect  of  industrial  controversy,  the  Board  is  not 
available  as  a  forum  to  achieve  final  resolution.  This  is  because 
Congress,  as  a  matter  of  deliberate  choice,  has  rejected  proposals 
by  which  a  breach  of  contract  would  constitute  an  unfair  labor 
practice."  In  reaching  this  result,  the  Court  of  Appeals  noted  the 
recent  reminder  of  this  fact  by  the  Supreme  Court  in  Dowd  Box 
Co.,  Inc.  V.  Courtney  (1962),  368  U.S.  502,  49  LRRM  2619, 
in  which  the  Court  quoted  the  following  language  from  the 
Congressional  Conference  Report :  "Once  parties  have  made  a 
collective  bargaining  contract,  the  conference  report  stated,  'the 
enforcement  of  that  contract  should  be  left  to  the  usual  processes 
of  the  law  and  not  the  National  Labor  Relations  Board.'  "  Com- 
pare Raytheon  Co.  v.  N.L.R.B.,  326  F.  2d  471,  55  LRRM  2101, 
holding  that  the  Board  must  defer  to  the  arbitration  process  "in 
view  of  the  importance  the  Supreme  Court  lays  upon  the  value  of 
arbitration  ...  in  effecting  the  national  labor  policy." 


cognizable  under  Section  301  existed,  and  to  what  ex- 
tent such  contract  controlled  the  current  work  assign- 
ment dispute,  and  in  deference  to  such  contract  (if 
judicially  found  to  be  existing  and  applicable)  as  a  pre- 
emption of  the  disputed  work  tasks,  and  in  obedience  to 
the  command  of  Section  10(k)  that  the  charge  be  dis- 
missed if  the  parties  had  either  voluntarily  adjusted, 
or  arrived  at  an  agreed-upon  method  for  the  voluntary 
adjustment  of  such  dispute,  the  Regional  Director  should 
not  have  proceeded  with  the  Section  10 (k)  hearing,  and 
the  Board  should  not  have  proceeded  to  adjudication, 
but  that  the  charge  should  have  been  suspended  or 
dismissed.  National  Broadcasting  Co.,  supra;  Sinclair 
Refining  v.  N.L.R.B.,  supra;  Square  Deal  Co.,  supra. 

Or,  to  express  the  matter  in  a  different  way,  if  the 
Court,  in  the  Section  301  suit,  should  ultimately  have 
found  that,  as  a  result  of  area  practice  recognized  by 
both  unions  and  their  common  employer,  or,  as  a  result 
of  an  actual  tri-partite  agreement  between  them,  ap- 
plicable in  the  context  of  the  latter-day  "forward  area 
compounds",  the  disputed  work  tasks  have  been  pre- 
empted by  contract  in  favor  of  the  Teamsters,  then 
the  Teamster  action  of  May  11th  in  refusing  to  handle 
materials,  and  of  May  12th  and  following,  in  striking 
and  picketing,  would  have  to  be  regarded  as  lawful 
action  to  enforce  contract  rights  and  not  as  an  unfair 
labor  practice  proscribed  by  Section  8(b)  (4)  (D)  If 
this  be  so.  Board  jurisdiction  to  conduct  a  Section 
10  (k)    hearing    would    never    have    arisen.^      For    the 


^The  Board's  jurisdiction  to  conduct  a  Section  10(k)  hearing 
is  triggered  by  occurrence  of  unfair  labor  practices  in  violation  of 
Section  8(b)  (4)  (D).  Absent  such  unfair  labor  practices,  the 
Board  has  no  authority  to  conduct  a  Section  10 Tk)  hearing. 
Carev  v.  Wcstinghouse  Electric  Corp.  (1964),  375  U.S.  261, 
55  LRRM  2042,  2043,  2044. 
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Board  has  long  held  that  work  assignments  may  be 
preempted  by  contract  between  a  union  and  an  employer 
just  as  effectually  as  by  Board  certification  or  order, 
and  when  so  preempted,  a  strike  to  enforce  such  pre- 
empted contract  rights  does  not  constitute  an  unfair 
labor  practice  violative  of  Section  8(b)  (4)  (D).  Na- 
tiotml  Assn.  of  Broadcast  Engineers  (National  Broad- 
casting Co.)  (1953),  105  NLRB  59,  32  LRRM  1268 
1270. 

To  like  effect  is  the  recent  decision  of  the  Court  of 
Appeals  for  the  9th  Circuit  in  N.L.R.B.  v.  Interna- 
tional Union  of  Operating  Engi'neers,  Local  No.  12 
(1963  CA  9th),  323  F.  2d  545,  54  LRRM  2314, 
in  which  enforcement  of  the  Board's  order  adjudging 
an  unfair  labor  practice  was  denied  after  the  Court 
found  as  a  question  of  contract  construction  within 
the  primary  competence  of  the  Court  (and  contrary  to 
the  findings  of  the  Trial  Examiner  and  the  Board), 
that  a  later-made  local  contract  between  the  union  and 
the  employer  containing  a  lawful  hiring  hall  provision, 
superseded,  as  a  matter  of  law,  an  earlier  national 
agreement  between  the  parties  which  did  not  contain 
hiring  hall  provisions,  and  that,  consequently,  by 
threatening  to  strike  in  order  to  compel  the  discharge  of 
an  employee  not  hired  through  the  hiring  hall,  "Local 
12  was  merely  persuading  the  Employer  to  comply 
with  a  binding  contractual  agreement"  and  "did  not 
engage  in  an  unfair  labor  practice  within  the  meaning 
of  the  National  Labor  Relations  Act." 

It  was  to  decide  the  very  question  of  whether  the  dis- 
puted work  had  been  preempted  by  contract  within  the 
meaning  of  National  Broadcasting  Co.,  supra  that 
Teamsters  Local  No.  631  filed  its  Section  301  suit  in 
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the  United  States  District  Court.  Since  the  existence,'' 
as  well  as  the  legal  effect,  of  a  contract,  or  ordinarily 
matters  for  the  Court,  to  be  determined  as  a  matter  of 
law^*'  and  since,  as  the  Supreme  Court  has  said,  once 
the  parties  have  made  their  labor  agreement,  "the  en- 
forcement of  that  contract  should  be  left  to  the  usual 
processes  of  the  law  and  not  to  the  National  Labor 
Relations  Board  *  *  '^,"  it  appears  to  us  that  a  deter- 
mination by  the  Court  as  to  whether  the  disputed  work 
tasks  had  been  preempted  by  contract  was  a  condition 
precedent  to  the  existence,  or  non-existence,  of  a  Sec- 
tion 8(b)  (4)  (D)  violation,  in  the  absence  of  which 
the  Board  would  have  had  no  authority  whatever  to 
engage  in  a  Section  10 (k)  hearing  and  determination. 
Square  Deal  Co.,  supra. 

The  arguments  above  presented  are  consistent  with, 
although  not  completely  controlled  by,  a  recent  series 
of  decisions  by  the  Supreme  Court  and  the  lower  Fed- 
eral Courts,  which  have  made  it  manifestly  clear  that 
arbitration  may  not  be  denied  merely  because  the  Na- 
tional Labor  Relations  Board  has  concurrent  jurisdic- 
tion over  the  same  issues. 

Thus,  addressing  itself  to  unfair  labor  practices,  the 
Supreme  Court  said  in  Smith  v.  Evening  News  Ass'n., 
371  U.S.  195,  51  LRRM  2646,  that: 


^Thus,  for  example,  the  existence  of  a  contract  to  arbitrate 
particular  disputes  has  been  held  to  be  a  matter  for  judicial  de- 
termination, in  the  first  instance,  as  a  matter  of  law.  Steelworkers 
V.  American  Mfg.  Co.,  supra  and  Concurring  Opinion  of  Mr. 
Justice  Brennan. 

^"In  N.L.R.B.  V.  Int.  Union  of  Operating  Engineers,  Local 
No.  12,  supra,  the  Court  said :  "Since  ordinarily  the  legal  effect 
of  a  contract  is  detennined  by  a  court  as  a  matter  of  law,  this 
court  is  not  bound  to  accept  the  Trial  Examiner's  findings  and 
conclusions  in  regard  to  the  effect  of  the  AGC  contract  upon 
the  National  Agreement.  .  .  ."  (Emphasis  supplied). 
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"The  authority  of  the  Board  to  deal  with  an  unfair 
labor  practice  which  also  violates  a  collective  bargaining 
"contract  is  not  displaced  by  §301,  but  it  is  not  exclu- 
sive and  does  not  destroy  the  jurisdiction  of  the  courts 
in  suits  under  §301  (to  compel  arbitration  of  the 
same  dispute.)" 

Following  this  decision,  in  Carey  v.  General  Electric 
Corp.  (1963  CA  2nd),  315  F.  2d  499,  52  LRRM 
2662,  the  Court  of  Appeals  upheld,  with  modification,  a 
District  Court  decision  requiring  an  employer  to  arbi- 
trate grievances  protesting  assignment  of  work  to  em- 
ployees represented  by  a  different  union,  notwithstand- 
ing that  the  other  union  was  not  before  the  arbitration 
tribunal  and  that  the  employer  claimed  that  this  was  a 
work-assignment  dispute  within  the  exclusive  jurisdic- 
tion of  the  Board. 

In  Carey  v.  Westinghouse  Electric  Corp.  (1962),  375 
U.S.  261,  55  LRRM  2042,  the  Supreme  Court  set  at 
rest  all  doubt  upon  this  issue  by  holding  definitively 
that  bi-lateral  arbitration  of  a  work-assignment  dispute 
may  be  compelled  by  a  Court  under  Section  301  of  the 
Act,  notwithstanding  that  the  other  union  claiming 
jurisdiction  over  such  work  is  not  before  the  arbitration 
tribunal,  and  notwithstanding  that  the  Board  may  have 
concurrent  jurisdiction  to  determine  the  dispute  if  it 
develops  into  an  unfair  labor  practice.  Compare  Fire- 
men and  Oilers,  supra,  where  a  Court  order  enforc- 
ing the  arbitral  award  of  disputed  work  tasks  to  a  union 
on  the  ground  that  the  other  union  had  violated  a  no- 
raiding  agreement  in  securing  them  was  upheld  notwith- 
standing that  the  Board  had  concurrent  jurisdiction  over 
the  dispute. 

In  Humphrey  v.  Moore  (1964),  375  U.S.  335,  55 
LRRM  2031,   the   Supreme   Court  held  squarely  that 
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even  though  certain  acts  are,  or  might  arguably  be,  an 
unfair  labor  practice,  where  the  complaint  based  on  such 
acts  alleges  that  they  are  a  breach  of  contract,  the  mat- 
ter is  one  within  the  cognizance  of  the  Courts  under 
Section  301  of  the  Act.  See  I.L.W.U.  v.  Kunts  (1964 
CA  8th),  334  F.  2d  165,  56  LRRM  2708. 

Applying  these  principles  to  the  case  at  bar,  it  is  evi- 
dent that  the  concurrent  jurisdiction  of  the  Board  to 
make  a  Section  10(k)  determination  upon  the  work  task 
disputes  between  Teamsters  and  I.B.E.W.  (if  such  con- 
current jurisdiction  existed),  would  not  preclude  the 
Teamsters  from  resorting,  as  they  did,  to  two-party  ar- 
bitration before  the  AGC  Joint  Conference  Board,  and, 
having  prevailed  in  such  arbitration,  from  bringing  a 
Section  301  suit  to  enforce  the  award  (Case  No.  666), 
even  though  the  other  union  claiming  jurisdiction  over 
such  work  tasks  (the  I.B.E.W.)  was  not  a  party  to  the 
arbitration.  In  the  circumstances  of  the  present  case, 
however,  where  the  I.B.E.W.  intervened  in  such  Sec- 
tion 301  suit  and  where  contractual  preemption  of  the 
disputed  work  was  claimed  by  the  Teamsters  as  a  con- 
sequence of  what  was  asserted  to  be  a  tri-partite  con- 
tract between  Teamsters,  I.B.E.W.  and  their  common 
employer,  it  is  respectfully  submitted  that  the  Board  did 
not  even  have  concurrent  jurisdiction  to  make  a  Sec- 
tion 10(k)  determination,  absent  a  prior  Court  find- 
ing of  non-preemption.  For  the  same  reason,  if  it 
should  be  sought  to  distinguish  Carey  v.  Westinghouse 
Electric  Corp.,  supra,  as  a  case  in  which  arbitration  was 
ordered  because,  absent  a  strike,  the  Board's  jurisdic- 
tion to  conduct  a  Section  10(k)  hearing  had  not  yet 
matured,  it  can  be  argued  with  equal  force  that  the 
Board's  jurisdiction  to  conduct  a  Section  10(k)  hear- 
ing here  had  not  yet  matured,  and  could  not  mature, 
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until  the  Court  had  first  resolved  the  claim  of  contrac- 
tual preemption  against  the  contention  of  the  Teamsters. 
Square  Deal  Loan  Co.,  supra;  National  Broadcasting 
Corp.,  supra. 

It  is,  therefore,  respectfully  submitted  that : 

1.  The  Board  was  without  jurisdiction  to  render  its 
Section  10(k)  determination  of  the  work  task  dispute; 
and 

2.  That  the  Board  was  without  jurisdiction  to  find, 
in  this  proceeding,  that  Teamsters  Local  Union  No.  631 
has  violated  Section  8(b)(4)(D)  through  its  refusal 
to  make  deliveries  to  electrical  compounds  between  April 
23  and  April  28,  1964,  in  pursuance  of  its  claim  to  com- 
posite staffing  of  such  compounds,  or  by  reason  of  its 
economic  action  on  May  11th  and  its  picketing  which 
commenced  on  May  12th  to  implement  the  arbitral 
award  recognizing  the  Teamsters'  right  to  the  work  of 
hauling  electrical  materials  from  compounds  to  points 
of  use  and  to  implement  the  Teamsters'  claim  to  con- 
tractual preemption  of  such  work. 

Argument  II. 
In  the  Absence  of  a  Charge  of  Section  8(b)  (4)  (D)  Viola- 
tion Filed  After  Occurrence  of  Proscribed  Acts,  the 
Board  Is  Without  Power  to  Initiate  or  Decide  a  Section 
10(k)  Proceeding,  or  to  Adjudge  Respondent  Guilty  of 
a  Section  8(b)  (4)  (D)  Violation. 

In  its  Section  10(k)  decision,  the  Board  identified 
and  determined  two  jurisdictional  disputes : 

1.  The  dispute  over  composite  staffing  of  electrical 
compounds. 

2.  The  dispute  over  the  hauling  of  electrical  mate- 
rials from  compounds  to  points  of  use. 
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The  record  discloses,  and  the  Board  found,  that  be- 
tween April  22  and  April  28,  1964,  Teamster  drivers 
refused  to  make  deliveries  to  electrical  compounds.  It 
is  clear  from  the  record,  however,  that  such  action  was 
intended  to  implement  solely  the  Teamster  demand  for 
composite  staffing  of  electrical  compounds,  and  that  the 
Teamsters'  subsequent  actions  on  May  11th  in  refusing 
to  make  deliveries,  and  during  the  period  from  May  12th 
to  June  1,  1964,  in  striking  and  picketing,  were  intended 
to  implement  the  AGC  Joint  Conference  Board  Award 
of  April  30,  1964  (Exhibit  B  annexed  to  Complaint  in 
Case  No.  666,  IBEW  Exh.  1)  which  had,  in  effect,  put 
its  stamp  of  approval  upon  the  Teamsters'  claim  of  con- 
tractual preemption  of  the  work  of  hauling  electrical 
materials  from  compounds  to  points  of  use. 

An  examination  of  REECO's  Original  Charge,  dated 
April  28,  but  filed  May  5,  1964  (Tr.  317-318)  will 
show  that  it  pertains  only  to  the  economic  action  taken 
by  the  Teamsters  during  the  earlier  period,  April  22  to 
April  28,  196^1 — with  reference  to  the  composite  staff- 
ing dispute.  Similarly,  the  Amended  Charge,  dated  May 
8,  but  filed  May  11,  1964  shows  upon  its  face  that  it 
complains  solely  of  economic  action  taken  during  the 
April  22  to  April  28,  1964  period.  It  is  obvious,  there- 
fore, that  both  the  Original  Charge  and  the  Amended 
Charge  refer  solely  to  acts  in  implementation  of  the 
composite  staffing,  and  not  the  hauling,  dispute,  since 
the  Teamsters'  claim  to  the  hauling  work  was  pending 
before  the  AGC  Joint  Conference  Board  during  the 
period  of  the  earlier  economic  action,  and  had  not  been 
resolved  in  favor  of  the  Teamsters  until  April  30,  1964. 

Respondent  respectfully  urges  that  since  the  Board's 
jurisdiction  to  make  a  Section  10(k)  determination  must 
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be  "triggered"  by  a  strike  or  threat  of  strike  in  viola- 
tion of  Section  8(b)(4)(D),  Carey  v.  Westinghouse 
Electrical  Corp.,  supra,  55  LRRM  2042,  2043''  and 
since  a  Section  10 (k)  proceeding  must  be  initiated  by  a 
charge  focusing  upon  unfair  labor  practices  which  have 
already  occurred,'"  Board  jurisdiction  in  this  case  fails 


^^That  the  Board's  authority  to  make  a  Section  10(k)  deter- 
mination is  "triggered"  only  by  a  strike,  or  threat  or  strike, 
is  made  manifestly  clear  from  the  words  of  the  Supreme  Court 
in  Carey: 

"We  have  here  a  so-called  'jurisdictional'  dispute  involving 
two  unions  and  the  employer.  But  the  term  'jurisdictional' 
is  not  a  word  of  a  single  meanmg.  In  the  setting  of  the 
present  case  this  'jurisdictional'  dispute  could  be  one  of  two 
different,  though  related,  species:  either— (1)  a  controversy 
as  to  whether  certain  work  should  be  performed  by  workers 
in  one  bargaining  unit  or  those  in  another;  or  (2)  a  coiitro- 
versy  as  to  which  union  should  represent  the  employees  doing 
a  particular  work.  If  this  controversy  is  considered  to  be  the 
former,  the  National  Labor  Relations  Act  (61  Stat.  136,  73 
State.  519,  29  U.S.C.  §151,  et  seq.)  does  not  purport  to  cover 
all  phases  and  stages  of  it.  While  ^8(b)  (4)  (D)  makes  it 
an  unfair  labor  practice  for  a  union  to  strike  to  get  an  em- 
ployer to  assign  work  to  a  particular  group  of  employees 
rather  than  to  another,  the  Act  does  not  deal  unth  the  con- 
troversy "anterior  to  a  strike.  The  Act  and  its  remedies  for 
'jurisdictional'  controversies  of  that  nature  come  into  play 
only  by  a  strike  or  a  threat  of  a  strike.  Such  conduct  gives 
the  Board  authority  under  %10(k)  to  resolve  the  dispute." 
(Emphasis  added.) 

^^Section  10(k)  of  the  Act  provides,  moreover,  that  "whenever 
it  is  charged  that  any  person  has  engaged  in  an  unfair  labor 
practice  within  the  meaning  of  paragraph  (4)  (D)  of  Section 
8(b),  the  Board  is  empowered  and  directed  to  hear  and  determine 
the  dispute  out  of  which  such  unfair  labor  practice  shall  have 
arisen.  .  .  .  (Emphasis  supplied). 

It  will  be  observed,  therefore,  that  the  Board  does  not  act  on 
its  own  motion  in  initiating  a  Section  10(k)  proceeding,  but 
acts  only  when  it  is  charged  that  some  person  has  engaged  in  the 
unfair  labor  practice  of  striking,  or  threatening  a  strike,  in  order 
to  force  or  require  an  assignment  of  work. 

Both  the  word,  "charged"  and  the  use  of  the  past  tense,  "has 
engaged",  are  significant.  The  signification  would  appear  to  be 
that  in  order  to  trigger  the  Board's  jurisdiction  to  hold  a  Sec- 
tion 10 (k)  hearing,  proscribed  acts  directed  to  a  proscribed  object 
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— at  least,  so  far  as  the  determination  of  the  hauUng 
dispute  is  concerned — because  no  charge  (either  origi- 
nal or  amended)  was  ever  filed  by  REECO  after  oc- 
currence of  the  economic  action  of  May  11th  and  May 
12th  which  was  oriented  towards  implementation  of  the 
claim  to  the  work  of  hauling  electrical  materials  from 
compounds  to  points  of  use. 

A  construction  similar  to  that  which  we  place  upon 
Section  10(k)  was  placed  by  the  Court  of  Appeals  for 
the  5th  Circuit  in  N.L.R.B.  v.  Fant  Milling  Co.  (1958), 
258  F.  2d  851,  42  LRRM  2566,  upon  Section  10(b) 
of  the  Act.  A  certified  union  entered  into  negotiations 
with  the  employer,  which  continued  without  progress 
until  IMay,  1954,  when  the  union  filed  a  charge  with 
the  Regional  Director  that  the  employer  had  violated 
Section  8(a)  (5)  of  the  Act  by  refusing  to  bargain.  The 
Regional  Director  refused  to  issue  the  Complaint,  but 
the  charge  remained  pending.  In  October,  1964,  while 
negotiations  were  still  going  on,  the  employer  unilateral- 
ly put  into  effect  a  general  wage  increase  without  prior 
notice  to  the  union,  and,  a  few  weeks  later  advised  the 
union  that  it  was  withdrawing  recognition  and  would 
refuse  further  bargaining.  No  new  charge,  or  amend- 
ed charged,  was  filed  by  the  Union.  However,  the  Re- 
gional Director,  acting  upon  the  original  charge,  pro- 
must  have  occurred  he j ore  the  filing  of  charge  and  the  charge 
must  relate  to  acts  which  have  already  occurred. 

It  is  significant,  also,  we  think  that  Section  10(b)  of  the  Act, 
which  has  to  do  with  the  initiation  of  unfair  labor  practices,  gen- 
erally says  that,  "whenever  it  is  charged  that  any  person  has 
engaged  in  or  is  engaging  in  any  such  unfair  labor  practice," 
the  Board  is  empowered  to  issue  a  complaint,  while  in  Section 
10(k),  dealing  specifically  with  violations  of  Section  8(b)  (4) 
(D),  the  italicized  language  which  pertains  to  continuing  violation 
in  praesenti  is  omitted,  and  only  the  words,  "has  engaged", 
oriented  to  past  violation  of  Section  8(b)  (4)  D),  are  used. 
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ceeded  to  file  a  Complaint  which  alleged  refusal  to 
bargain  continuously  since  November  1953  and  also  al- 
leged the  institution  of  the  unilateral  wage  increase  in 
October,  1954,  some  five  months  after  the  filing  of 
the  charge.  The  Board,  agreeing  with  its  trial  ex- 
aminer, found  that  the  employer's  unilateral  wage  in- 
crease, although  occurring  several  months  subsequent  to 
the  original  charge  and  not  the  subject  of  an  amended 
charge,  was  properly  included  in  the  complaint,  and 
found  the  employer  guilty  of  the  unfair  labor  practice 
of  refusal  to  bargain,  largely  because  of  such  unilateral 
wage  increase. 

Denying  enforcement,  the  Court  of  Appeals  held  that 
Section  10(b)  of  the  Act  requires  "that  a  charge  must 
set  up  facts  showing  "an  unfair  labor  practice  *  *  *  and 
the  facts  must  be  predicated  on  actions  which  have  al- 
ready been  taken  .  .  .  the  complaint  must  faithfully 
reflect  the  facts  constituting  the  unfair  labor  practices 
as  presented  in  the  charge  ...  it  was  not  proper  for 
the  Board  to  proceed  on  the  basis  of  the  charge  of  May 
20,  1964  and  enter  the  order  here  before  us  bottomed 
upon  actions  taken  more  than  four  months  later.  .  .  . 
If  the  Board  could  thus  adjudicate  the  rights  of  the 
parties  on  such  subsequent  actions  which  as  far  as 
the  record  reveals,  developed  from  the  later  stages  of 
the  negotiations,  using  the  period  covered  by  the  charge 
merely  as  background,  the  statutory  scheme  would  be 
frustrated  and  the  charge,  which  alone  conferred  juris- 
diction, would  serve  only  as  the  trigger  to  set  the 
mechanism  in  motion,  leaving  the  Board  and  its  agent 
carte  blanche  to  expand  the  charge  as  they  might  please, 
or  to  ignore  it  altogether."  (Emphasis  by  the  Court.) 
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We  are  not  unmindful  of  the  fact  that  the  decision  of 
the  Court  of  Appeals  in  the  Fant  case,  supra,  was  re- 
versed by  the  Supreme  Court  in  N.L.R.B.  v.  Fant  Mill- 
ing Co.  (1960),  360  U.S.  301,  44  LRRM  2236.  How- 
ever, we  think  that  the  grounds  upon  which  the  Su- 
preme Court  reversed  make  the  Fant  case  distinguish- 
able. Thus,  citing  its  earlier  decision  in  National  Lico- 
rice Co.  V.  Labor  Board,  309  U.S.  350,  6  LRRM 
674,  the  Supreme  Court  noted  that  "where  the  viola- 
tions set  forth  in  the  Complaint  are  of  the  same  class  of 
violations  as  those  set  up  in  the  charge  and  were  con- 
tinuations of  them  in  pursuance  of  the  same  objects," 
the  Board  may  treat  the  entire  sequence  as  one.  The 
Court  then  observed  that :  "In  the  present  case,  as  in 
National  Licorice,  the  unilateral  wage  increase  was  'of 
the  same  class  of  violations  as  those  set  up  in  the 
charge.  *  *  *'  The  wage  increase  was  'related  to' 
the  conduct  alleged  in  the  charge  and  developed  as  one 
aspect  of  that  conduct  'while  the  proceeding  (was) 
pending  before  the  Board.'  "  The  Court  then  proceeded 
to  limit  the  holding  in  the  Fant  case  in  the  following 
significant  language: 

"What  has  been  said  is  not  to  imply  that  the 
Board  is,  in  the  words  of  the  Court  of  Appeals,  to 
be  left  'carte  blanche  to  expand  the  charge  as  they 
might  please,  or  to  ignore  it  altogether.'  258  F. 
2d.,  at  856,  42  LRRM  2566.  Here  we  hold  only 
that  the  Board  is  not  precluded  from  'dealing  ade- 
quately with  unfair  labor  practices  which  are  re- 
lated to  those  alleged  in  the  charge  and  which 
grow  out  of  them  while  the  proceeding  is  pending 
before  the  board.'  " 


1 


-56— 


It  will  be  observed,  therefore,  from  this  limiting  lan- 
guage, that  the  Supreme  Court  did  not  disagree  with 
the  Court  of  Appeals  in  principle,  but  only  in  applica- 
tion. In  other  words,  had  the  Supreme  Court  not  been 
of  the  view  that  the  unilateral  wage  increase  instituted 
by  the  employer  while  the  charge  of  "refusal  to  bargain" 
was  pending  before  the  Board  was  "related  to",  and  of 
the  "same  class"  as,  a  "continuation  of",  and  in  "pur- 
suance of  the  same  objects"  as  the  earlier  manifesta- 
tions of  its  "refusal  to  bargain,"  the  Supreme  Court 
may  well  have  upheld  the  view  of  the  Court  of  Appeals 
that  unrelated  conduct  occurring  after  the  filing  of  the 
charge  may  not  properly  be  made  a  subject  of  the 
Board's  complaint. 

Applying  these  thoughts  to  the  case  at  bar,  we  re- 
spectfully submit  that  economic  action  taken  by  the 
Union  to  enforce  an  arbitral  award  holding  that  the 
Union  has  a  contractually  preempted  right  to  the  work 
of  hauling  electrical  materials  from  compounds  to  points 
of  use,  is  not  "related  to",  of  the  "same  class"  as,  a 
"continuation  of",  and  in  "pursuance  of  the  same  ob- 
jects" as  economic  action  taken  to  implement  an  earlier 
demand  that  electrical  compounds  be  staffed  by  com- 
posite crew  of  Teamsters  and  Electricians.  The 
charge  of  "refusal  to  bargain",  which  was  involved  in 
the  Fant  case,  supra,  is  one  often  resting  on  circum- 
stantial evidence  and  to  be  gleaned  by  the  whole  course 
of  conduct  of  the  employer  over  a  period  of  time,  which 
course  of  conduct  may  properly  include  consideration 
of  post-charge  acts  which  are  so  related  to  the  earlier 
conduct  that  they  may  properly  be  deemed  part  of  the 
whole  sequence  of  circumstantial  evidence.  These  con- 
siderations are  hardly  relevant  to  8(b)  (4)  (D)  charges 
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against  a  union,  which  are  usually  susceptible  of  proof  by 
direct,  rather  than  circumstantial,  evidence,  and  which 
may  well  involve  divergent  claims  to  completely  unrelated 
work  tasks,  the  right  to  which  rests  upon  unrelated  cir- 
cumstances of  area  practice,  skills,  efficiency,  history 
and  tradition. 

Finally,  as  we  have  already  noted,  while  a  violation 
of  Section  8(b)  (4)  (D)  is  an  unfair  labor  practice,  it 
is  only  unfair  labor  practice  singled  out  for  special 
procedural  treatment  in  Section  10(k)  of  the  Act,  the 
procedure  relating  to  other  unfair  labor  practices  being 
set  forth  in  Section  10(b)  of  the  Act.  And  signifi- 
cantly, v/hile  Section  10(b)  speaks  of  a  charge  "that 
any  person  has  engaged  in  or  is  engaging  in  any  such 
unfair  labor  practice,"  the  italicized  language  does 
not  appear  in  Section  10(k)  which  is  framed  in  terms 
of  reference  to  acts  which  have  already  taken  place  in 
the  past,  i.e.,  "whenever  it  is  charged  that  any  person 
has  engaged  in  an  unfair  labor  practice"  within  the 
meaning  of  Section  8(b)  (4)  (D). 

We  respectfully  submit  that  this  difference  in  lan- 
guage and  treatment  is  not  accidental,  but  arises  in  di- 
rect consequence  of  the  fact  that  under  the  Congres- 
sional scheme,  the  Board  was  given  jurisdiction  to  make 
work  task  determinations  only  when  the  proscribed  acts 
for  the  proscribed  objects  had  already  occurred.  At  the 
risk  of  undue  repetition,  we  quote  again  from  the  words 
of  the  Supreme  Court  in  Carey  v.  Westinghoiise  Elec- 
tric Co.,  supra: 

"While  §8(b)  (4)  (D)  makes  it  an  unfair  labor 
practice  for  a  union  to  strike  to  get  an  employer 
to  assign  work  to  a  particular  group  of  employees 
rather  than  to  another,  the  Act  does  not  deal  with 
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the  controversy  anterior  to  a  strike  nor  provide  any 
machinery  for  resolving  such  a  dispute  absent  a 
strike.  The  Act  and  its  remedies  for  'jurisdiction- 
aV  controversies  of  that  nature  coine  into  play  only 
by  a  strike  or  a  threat  of  a  strike.  Such  conduct 
gives  the  Board  authority  under  §  10  (k)  to  re- 
solve the  dispute."  (Emphasis  supplied). 

We  respectfully  submit,  therefore,  that  since  the  juris- 
diction of  the  Board  to  make  a  Section  10(k)  deter- 
mination in  a  work  task  dispute  is  triggered  only  by  a 
strike  or  threat  of  strike  for  the  prohibited  object,  in 
the  case  of  Section  8(b)  (4)  (D)  violations,  unlike 
other  unfair  labor  practices,  the  charge  must  relate  to 
unfair  labor  practices  which  have  already  occurred,  and 
the  Board  is  without  jurisdiction  to  base  its  Complaint 
on  acts  occurring  subsequent  to  the  filing  of  the  charge. 
Just  as  the  occurrence  of  acts  constituting  a  violation 
of  Section  8(b)  (4)  (D)  is  the  "trigger",  so  is  the 
charge  predicated  on  such  acts,  the  limit,  of  the  Board's 
jurisdiction  to  conduct  a  Section  10(k)   hearing. 

What  the  Court  of  Appeals  said  in  N.L.R.B.  v.  Fant 
Milling  Co.,  supra,  and  what  the  Supreme  Court  did  not 
reject  in  principle,  is,  therefore,  true  and  particularly  ap- 
plicable here  (42  LRRM  2568-2569) : 

"Since  the  authority  of  the  Board  derives  solely 
from  the  statute,  it  is  clear  that  effective  action  can 
be  taken  only  when  the  machinery  set  up  by  the 
statute  is  substantially  followed.  It  is  further 
clear  that  a  charge  must  set  up  facts  showing  an 
unfair  labor  practice  as  defined  in  29  USCA  §158, 
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and  the  facts  must  be  predicated  on  actions  zuhich 
have  already  been  taken.  When  the  Board  is  satis- 
fied that  the  facts  contained  in  the  charge  have 
been  substantiated,  it  or  its  agents  then  have  power 
to  issue  and  serve  upon  the  person  charged  with 
the  improper  action  'a  complaint  stating  the 
charges  in  that  respect.'  This  language  can  have 
no  meaning  except  that  the  complaint  must  faith- 
fully reflect  the  facts  constituting  the  unfair  labor 
practices  as  presented  in  the  charge."  (Emphasis 
by  the  Court). 

Since  neither  the  original  charge  (dated  April  28, 
1964),  nor  the  amended  charge  (dated  May  8,  1964) 
charged  the  Teamsters  with  proscribed  acts  for  the  pur- 
pose of  implementing  their  demand  for  assignment  to 
them  of  the  work  of  hauling  electrical  materials  from 
compounds  to  points  of  use,  the  Board  was  without  au- 
thority to  make  a  Section  10(k)  determination  on  this 
issue,  and  we  respectfully  submit  that  so  much  of  its 
Decision  and  Determination  of  Dispute  of  Decembei 
16,  1964  as  purports  to  do  so  is  void  and  of  no  effect. 
For  the  same  reasons,  we  respectfully  urge  that  the 
Board  is  without  jurisdiction  in  the  present  proceeding 
to  determine  that  the  Teamsters  violated  Section  8(b) 
(4)  (D)  as  a  result  of  their  actions  from  May  11, 
1964  to  June  1,  1964,  taken  in  implementation  of  the 
same  demand. 
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Argument  III. 

The  Board's  Order  is  excessively  broad  and  raises 
serious  questions  as  to  its  meaning  and  application. 

The  petitioner  alleges  that  the  words  "or  any  other 
person"  in  the  Board's  Order  "simply  means  that  Team- 
sters cannot  use  coercive  and  unlawful  means  to  force 
or  require  any  successor  employer  to  REECO  at  N.T.S. 
to  assign  the  work  in  dispute  to  Teamsters."  The 
Board's  Order  is  not  so  specific  as  is  alleged. 

The  Order  is  not  specific  with  reference  to  person, 
time  or  place. 

There  is  nothing  in  the  record  to  support  such  con- 
clusion that  would  justify  such  a  broad  Order. 

The  Board's  Order  is  broader  than  the  dispute  than 
remedial.  The  Board  is  without  jurisdiction  to  punitive 
jurisdiction.  Consolidated  Edison  Co.  v.  N.L.R.B.,  305 
U.S.  197,  83  L.  Ed.  126,  59  S.  Ct.  206. 


Conclusion. 

The  Respondent  prays  that  this  Court  refuse  to  issue 
a  decree  enforcing  in  whole,  or  in  part,  the  Order  of 
the  National  Labor  Relations  Board,  the  subject  of 
the  Petition  for  Enforcement  proceedings  herein. 

Dated  March  10,  1968. 

Robert  L.  Reid, 
Attorney  for  Respondent,  Teamsters 
Chauffeurs,  Warehousemen  & 
Helpers  Local  Union  No.  631,  In- 
ternational Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen 
&  Helpers  of  America. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Robert  L.  Reid 
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OPENING  STATEMENT 

Respondent  does  not  challenge  the  merits  of  the 
National  Labor  Relations  Board   Cease  and  Desist 


Order  issued  against  it.  Rather,  the  Respondent  ar- 
gues only  that  because  it  considers  that  certain  pro- 
cedural defenses  exist  this  Court  is  justified  ia  refus- 
ing  to  issue  a  decree  enforcing  the  Order  of  the 
Board. 


INTER VENOR'S  REPLY  TO  ARGUMENT  I 

In  its  first  of  thi'ee  argiuneats  to  this  Court,  the 
Respondent  advances  two  propositions: 

1.  The  Carter-Leigon  Agreement,  recognized 
and  adhered  to  since  1952  by  REECO,  was  a  tri- 
partite contractual  preemption  of  the  disputed 
work  in  favor  of  the  Teamsters,  enforceable  in 
a  Section  301  cause  of  action  and,  imder  prece- 
dent of  the  Board  and  Courts  to  be  regarded 
either  as  a  preexisting  agreed-upon  adjustment  of 
the  dispute  within  the  policy  of  volunteerism  ex- 
pressed by  Section  10 (k),  or,  at  least  as  removing 
the  Teamster  economic  action  taken  to  enforce 
such  contract  work  tasks  preemption  from  the 
sphere  of  an  unfair  labor  practice  proscribed  by 
Section  8(b)  (4)  (D),  and  therefore  depri\dng  the 
Board  of  jurisdiction  to  make  a  Section  10(k) 
determination  as  to  such  work  tasks. 

2.  That  when  the  claim  of  such  contractual 
preemption  of  work  tasks  had  been  first  pre- 
sented to  the  Court  in  a  Section  301  suit,  the 
Board  should  have  suspended  or  dismissed,  the 
Section  10  (k)  hearing  as  one  not  yet  ripe  for 
adjudication,  to  await  court  determination  of  the 
underlying  contract  issue,  since  a  court  deter- 
mination of  non-preemption  would  have  been  a 
condition  precedent  to  the  Board's  jurisdiction  to 
make  a  Section  10(k)  determination. 


The  Respondent's  first  argument  has  no  validity. 

The  argument  is  premised  on  the  assumption 
that  the  Carter-Leigon  Agreement  settles  any  doubt 
as  to  assignment  of  the  disputed  work  in  favor  of 
the  Respondents,  a  fact  which  the  Board,  fully  sup- 
ported by  the  entire  record  herein,  found  not  to  be 
true. 

In  pertinent  part,  the  Board  in  its  decision  in  the 
Section  10 (k)   proceeding,   stated  as  follows: 

We  find,  therefore,  that  the  Carter-Leigon  agree- 
ment does  not  support  the  Teamsters'  claim  to 
composite  staffing  at  the  compounds;  and,  as  the 
Teamsters  have  no  other  basis  for  such  claim,  we 
conclude  that  there  is  no  merit  in  their  contention 
that  they  are  entitled  to  any  of  the  work  being 
performed  ]>y  the  electricians  at  the  electrical 
compounds. 

And,  the  Board  further  declared: 

In  light  of  these  facts  we  believe  the  compounds 
are,  in  essence,  an  integral  part  of  the  jobsite, 
and,  therefore,  under  the  provisions  of  the  Carter- 
Leigon  Agreement,  jurisdiction  over  the  transpor- 
tation of  electrical  supplies  utilized  by  the  elec- 
tricians in  the  performance  of  their  work  is 
vested  in  the  electricians  rather  than  the  Team- 
sters. 

Since  the  Carter-Leigon  Agreement  did  not  assign 
the  Respondent  composite  staffing  privileges  at  the 
compomids  and  since  the  Carter-Leigon  Agreement 
actually  gave  the  work  of  transporting  supplies  from 
the  electrical  compounds  to  the  point  of  use  to  the 
IBEW,  the  Respondent's  claim  that  the  Carter-Leigon 
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Agreement  is  to  be  regarded  as  a  preexisting  agreed 
upon  adjustment  of  the  dispute  within  the  policy  of 
volimtary  settlement  of  disputes  expressed  by  Sec- 
tion 10(k)  is,  of  course,  fully  self-defeating. 

Respondent's  alternative  claim  that  the  Carter- 
Leigon  Agi^eement  assigns  the  disputed  work  to  the 
Respondent  there  is  no  unfair  labor  practice  when 
economic  action  is  taken  to  enforce  the  assignment 
of  such  work  tasks  to  the  Respondent  is  similarly 
without  validity  because,  as  already  demonstrated,  the 
Carter-Leigon  AgTeement  does  not  make  the  assign- 
ments which  the  Respondent  professes  that  it  does. 

Respondent's  second  proposition  quoted  supra  is 
also  without  merit.  In  making  its  Section  10(k)  de- 
termination, the  National  Labor  Relations  Board 
clearly  did  not  invade  the  province  of  the  U.  S.  Dis- 
trict Court  for  the  District  of  Nevada.  Section  10(a) 
of  the  Act  vests  the  Board  with  plenary  power  to 
consider  all  matters  necessary  to  the  determination 
of  whether  an  unfair  labor  practice  is  involved,  and 
while  the  Board  as  a  matter  of  policy  may  withhold 
its  consideration  of  whether  an  imfair  labor  practice 
has  been  committed  until  a  relevant  arbitration  award 
is  forthcoming,  no  case  has  yet  niled  that  the  Board 
must  stay  all  its  proceedings  imtil  the  arbitration 
order  is  enforced  through  the  courts. 

There  is  good  reason  for  the  non-existence  of  any 
precedent  to  the  contraiy.  While  it  is  often  in  the 
interests  of  justice  for  the  Board  to  withhold  its  con- 
sideration of  the  merits  of  an  unfair  labor  practice 
charge  in  cases  where  there  is  a  possibility  that  arbi- 
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tration  may  resolve  any  question  as  to  the  basis  for 
the  charge,  nothing  would  be  gained  and  much  would 
be  lost  in  terms  of  court  time,  expense  and  increased 
delay  before  a  definite  ruling  on  the  merits  of  the 
case  would  be  handed  dowii  if  the  Board  were  to 
automatically  ^^ithhold  its  determination  of  jurisdic- 
tional disputes  which  the  Board's  enacting  legislation 
specifies  must  be  decided  by  the  NLRB  as  priority 
cases.  NLRB  v.  Radio  &  Television  Broadcasting 
Engimers  Union,  364  U.S.  573.  The  Board,  of  course, 
has  the  primary  power  to  render  a  decision  in  this 
'^jmisdictional  disputes"  area  of  labor  law,  and  it  is 
manifest  that  the  Board  can,  within  its  discretion, 
reject,  or  decline  to  wait  for,  any  arbitration  award. 
Local  1505,  I.B.E.W.  v.  Local  1836,  I.A.M.,  304  F.2d 
365,  367  (C.A.  1,  1962)  ;  Carey  v.  Westinghouse  Elec- 
tric Corp.,  375  U.S.  261;  Spielberg  Manufacturing 
Co.,  112  NLRB  1080. 

The  futility  of  relying  upon  bilateral  arbitration 
awards  in  a  trilateral  situation  is  readily  apparent.  In 
jurisdictional  dispute  cases,  both  unions  customarily 
obtain  a  favorable  award  under  their  collective  bar- 
gaining agTeement.  Each  imion  then  attempts  to  have 
its  award  enforced  by  court  action  resulting  in  two 
conflicting  awards  and  no  measureable  progress 
towards  resolution  of  the  imderlying  jurisdictional 
dispute.  The  NLRB  has  been  consistent  in  refusing  to 
give  any  weight  to  such  bilateral  awards  in  trilateral 
situations.  Winslow  Bros,  d-  Smith  Co.,  90  NLRB 
1379  (1950);  NABET,  105  NLRB  355  (1953); 
I.B.E.W.,  Local  4,  129  NLRB  958;  Newspaper  and 
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Mail  Deliverers  Union  of  New  York  (News  Syndicate 
Co.),  141  NLRB  578. 

Respondent's  insistence  at  this  level  that  the  NLRB 
decision  is  defective  because  of  the  existence  of  re- 
spondent's petition  in  the  Federal  District  Court  to 
enforce  its  arbitration  award  is  particularly  unper- 
suasive  in  view  of  the  fact  that  the  District  Court 
itself  has  refused  to  proceed  and  has  issued  an  Order 
Staying  Proceedings  in  view  of  the  pendency  of  the 
NLRB  action.  (March  9, 1965,  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers,  Local  Union  No.  631  v. 
Reynolds  Electrical  &  Engineering  Co.,  Inc.,  Civil 
Action  File  666.) 


INTERVENORS  REPLY  TO  RESPONDENT'S 
ARGUMENT  U 

Both  the  intervening  Employer  and  the  intervening 
International  Brotherhood  of  Electrical  Workers  ex- 
pended considerable  space  in  their  respective  opening 
briefs  to  this  court  rebutting  Respondent's  argument 
that  because  neither  the  original  charge  nor  the 
amended  charge  alleged  that  the  Teamsters  had 
engaged  in  proscribed  acts  for  the  pui-pose  of  imple- 
menting their  demand  for  the  assignment  of  work 
involving  the  hauling  of  electrical  materials  from  the 
compounds  to  the  point  of  use  the  Board  was  without 
authority  to  make  a  Section  10(k)  determination  of 
the  issue  and  also  without  jurisdiction  to  detennine 
that  the  Teamsters  violated  Section  8(b)(4)(D)  as  a 
result  of  their  actions  from  May  11,  1964,  to  Jime  1, 
1964,  taken  to  implement  the  same  demand.  Because  of 


the  comprehensive  discussion  already  devoted  to  the 
argument  in  the  above  mentioned  briefs  and  in  view  of 
Respondent's  failure  to  raise  any  significant  points 
not  raised  in  its  previous  oral  and  ^^Titten  argimients, 
it  appears  sufficient  at  this  time  to  simply  quote  from 
the  Trial  Examiner's  decision  of  December  27,  1965, 
dealing  with  the  same  argument,  which  on  April  12, 
1966,  the  Board  adopted  in  toto. 

The  Respondent's  second  procedural  contention 
is  that  in  the  absence  of  a  charge  of  a  Section 
8(b)(4)(D)  violation  filed  after  the  occurrence 
of  proscril^ed  acts,  the  Board  is  mthout  power  to 
initiate  or  render  a  decision  in  a  Section  10 (k) 
proceeding,  or  to  adjudge  the  Respondent  guilty 
of  a  Section  8(b)  (4)  (D)  violation.  In  support  of 
this  contention,  the  Respondent  asserts  that  the 
k  original  charge  filed  herein  on  May  5,  1964,  and 
the  amended  charge  filed  on  May  11,  1964,  per- 
tain solely  to  economic  action  taken  by  the  Re- 
spondent during  the  period  April  22  through 
April  28,  supporting  its  claim  in  the  composite 
staffing  dispute.  The  Respondent  fiui;her  asserts 
that  the  record  of  the  Section  10  (k)  proceeding, 
and  the  Decision  of  the  Board  therein,  was  to 
the  effect  that  between  April  22  and  April  28  the 
Respondent  refused  to  make  deliveries  to  the 
electrical  compoimds,  actions  taken  solely  in  im- 
plementation of  the  Respondent's  composite  staff- 
ing claim  and  not  to  enforce  its  claim  to  the  point 
of  use  delivery  work.  Respondent  further  con- 
tends that  since  the  Board's  jurisdiction  to  make 
a  Section  10 (k)  Deteiinination  must  be  'trig- 
gered" by  a  strike  or  threat  of  strike  in  violation 
of  Section  8(b)  (4)  (D)  (Citing  Carey  v.  Westing- 
hotise  Electric  Corp.,  375  U.S.  261),  and  since  a 
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Section  10 (k)  proceeding  must  be  initiated  by  a 
charge  focusing  upon  unfair  labor  practices  which 
have  already  occurred,  the  Board's  jurisdiction 
must  fail — at  least  so  far  as  the  determination 
of  the  delivery  dispute  is  concerned.  This  is  so, 
contends  Respondent,  because  no  charge  was  ever 
filed  by  REECO  after  occurrence  of  economic 
action  of  May  11  and  May  12  which  was  oriented 
toward  implementation  of  the  claim  to  the  work 
of  hauling  electrical  materials  from  compounds 
to  points  of  use. 

The  Respondent  is  quite  correct  in  its  assertion 
that  the  Board  does  not  act  on  its  motion  in  initi- 
ating a  Section  10 (k)  proceeding,  but  acts  only 
when  it  is  charged  that  some  person  has,  prior 
to  the  filing  of  the  charge,  engaged  in  an  imfair 
labor  practice  of  striking,  or  threatening  a  strike, 
in  order  to  force  or  require  an  assignment  of 
work. 

But  the  Act's  requirement  of  a  chai-ge  to  serve 
as  a  predicate  for  the  Section  10' (k)  proceeding 
must  be  construed  in  conjunction  with  the  well 
engrained  principle  that  a  charge  in  an  unfaii" 
labor  practice  proceeding  merely  sets  in  motion 
the  investigatory  machinery  of  the  Board — a  prin- 
ciple subsumed  within  the  holding  of  the  Supreme 
Court  in  Fant  MilHng^^  to  which  case  the  Re- 
spondent itself  alludes.-" 

It  seems  apparent  that  investigatory  machinery 
of  the  Board  was  set  in  motion  by  the  charge 
herein  which  alleged  proscribed  conduct  to  en- 


^»N.L.R.B.  V.  Fant  Milling  Co.,  360  U.S.  301. 

20See  Texas  Industries,  139  NLRB  365.  Lodge  68  of  Inter- 
national Association  of  Machinists,  81  NLRB  1108,  1113  at 
note  3. 


force  Respondent's  claim  to  the  disputed  hauling 
and  unloading  work.  The  conclusion  patently  to 
be  drawTi  from  the  Section  10 (k)  notice  issued 
by  the  Regional  Director,  is  that  the  investigation 
conducted  imder  his  auspices  had  revealed  the 
existence  of  a  dispute  encompassing  not  only  the 
hauling  work  but  the  comi)osite  staffing  issue, 
as  well.  The  amended  charge  patently,  by  its 
terms,  related  in  part  the  issue  of  transporting 
materials  from  the  compomid  point  of  unloading 
to  point  of  use.  It  was  upon  these  charges  and 
the  investigation  undertaken  by  him  that  the 
Regional  Director  noticed  the  Section  10  (k)  mat- 
ter for  hearing,  and  that  the  allegations  of  the 
complaint  in  the  Section  8(b)(4)(D)  proceeding 
were  based. 

Even  gTanting  contrary  to  findings  hereinafter 
made,  that  Respondent's  economic  action  during 
the  April  22  through  April  28  period  was  solely 
in  support  of  its  composite  staffing  claim,  it 
would  be  a  distortion  of  the  intendment  of  Fant 
Milling  to  hold  that  the  delivery  dispute  was  of  a 
different  class  from,  or  imrelated  to,  the  com- 
posite staffing  dispute ;  and  the  Respondent  inf  er- 
entially  concedes,  as  it  must,  that  the  Board  had 
juiisdiction  to  hear  and  decide  the  composite 
staffing  aspect  of  the  Section  10  (k)  proceeding, 
which  issue  Respondent  admits  was  properly  be^ 
fore  the  Board  in  the  Section  10 (k)  proceeding. 
It  follows  that  a  decision  on  the  merits  on  that 
issue  is  not  for  the  procedural  reasons  advanced 
precluded  in  this  proceeding.  And  it  is  from 
this  basic  jurisdiction  vested  in  the  Board  both 
in  the  Section  10  (k)  hearing  and  the  imfair  labor 
practice  proceeding  that  the  Board  derives  its 
jurisdiction  to  hear  and  decide  the  deliveiy  issue 
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arising,  as  I  have  found,  out  of  a  jurisdictional 
dispute  between  Respondent  and  IBEW,  dichot- 
omous  in  nature,  broader  in  its  totality,  than 
either  the  delivery  issue  or  the  composite  staffing 
issue  alone. 

Accordingly,  on  the  foregoing  premise,  I  reject 
Respondent's  second  procedural  defense.  I  hold 
that  the  charge  and  amended  charge  herein  alleg- 
ing conduct  violative  of  Section  8(b)(4)(D) 
served  to  set  in  motion  investigatory  machinery 
of  the  Board,  that  when  the  investigation  revealed 
conduct  proscribed  by  Section  8(b)  (4)  (D)  occur- 
ring prior  to  the  filing  of  the  original  and 
amended  charges,  and  arising  out  of  a  course  of 
action  related  to  the  conduct  alleged  as  unlawful 
in  the  original  and  amended  charges,  the  require- 
ments of  Section  10  (k)  that  an  antecedent  unfair 
labor  practice  give  rise  to  the  issuance  of  a  Sec- 
tion 10 (k)  notice  were  satisfied.  I  further  find 
that,  accordingly,  the  Regional  Director  acted 
within  his  authority  and  power  in  including  the 
delivery  issue  as  an  issue  in  the  Section  10 (k) 
hearing,  the  Board  had  jurisdiction  to  hear  and 
decide  the  issues  in  the  Section  10  (k)  hearing, 
and  to  render  a  decision  in  the  result  and  unfair 
labor  practice  proceeding. 
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INTER VENOR'S  REPLY  TO  ARGUMENT  in 

As  its  last  arg'ument,  Respondent  states  that  ''the 
order  is  not  specific  with  reference  to  person,  time  or 
place."  Respondent  does  not  state  any  possible 
grounds  for  confusion  as  to  how  long  the  order  is  to 
apply.  Clearly  there  can  be  no  doubt  as  to  the  dura- 
tion of  its  implementation.  In  the  case  of  the  cease 
and  desist  order,  the  Respondent  is  to  comply  until, 
if  ever,  new  contractual  terms  change  the  status  quo; 
in  the  case  of  the  designated  affirmative  action,  the 
Respondent  is  to  post  the  notice  for  the  specified 
period  of  60  consecutive  days. 

So  far  as  application  of  the  Order  in  regard  to 
person  or  place  is  concerned,  the  spirit  and  letter  of 
the  Order  is  no  less  imcertain.  Simply  stated,  the 
Respondent  cannot,  with  anyone  or  at  any  place,  en- 
gage in  the  proscribed  conduct. 

The  broad  Board  Order  is  obviously  warranted  in 
the  instant  case.  Respondent  demonstrated  an  intent 
and  proclivity  to  violate  the  secondary  boycott  pro- 
visions of  the  Act  by  engaging  in  an  extensive  and 
expanding  pattern  of  conduct  violative  of  the  Act's 
secondary  boycott  provisions  and  by  attempting  to 
force  a  reassignment  of  work  to  Teamsters  not  only 
from  electricians  but  also  from  other  crafts  as  well. 
The  Board  has  pre\T.ously  found  it  necessary  to  utilize 
a  similarly  broad  order  against  Respondent  in  Team- 
sters Local  Union  A^o.  631  (Reynolds  Electrical  and 
Engineering  Co.,  Inc.),  154  NLRB  67,  at  page  70. 

The  courts  have  many  times  upheld  similar  broad 
orders  of  the  Board  in  appropriate  cases.   NLRB  v. 
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Teamsters,  Local  522  (CA-3;  1961),  43  L.C.  1117,190, 
294  F.  2d  811;  NLRB  v.  Teamsters,  Local  135  (CA-7; 
1969),  37  L.C.  1165,539,  267  F.  2d  870;  Operating  Engi- 
neers, Local  825, 1962  CCH  NLRB  1111,552, 138  NLRB 
279,  enf  d  (CA-3;  1963)  ;  48  L.C.  1118,503,  322  F.2d  478. 
Teamsters,  Local  728  v.  NLRB  (CA-5;  1964),  49  L.C. 
1119,036,  332  F.  2d  693,  cert.  den.  (1964)  50  L.C. 
1119,327,  379  U.S.  913,  85  S.  Ct.  261. 

Dated,  San  Francisco,  California, 
May  27,  1968. 

Respectfully  submitted, 
Carroll,  Davis,  Bitrdick  &  McDonough, 
Philip  Paul  Bowe, 
Thornton  C.  Bunch,  Jr., 
Attorneys  for  Intervenor. 
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United  States  Couirt  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


National  Labor  Relations  Board, 

Petitioner, 
vs. 

Teamsters,  Chauffeurs,  Warehousemen  &  Helpers, 
Local  Union  No.  631,  International  Brother- 
hood OF  Teamsters,  Chauffeurs,  Warehousemen 
&  Helpers  of  America, 

Respondent. 


Reply  Brief  for  Intervener  and  Charging  Party, 
Reynolds  Electrical  &  Engineering  Co.,  Inc. 


The  basic  issues  in  this  case  are:  (i)  whether  the 
National  Labor  Relations  Board  had  jurisdiction  undei 
Section  10(k)  of  the  National  Labor  Relations  Act  to 
hear  and  determine  the  jurisdictional  dispute  and  to  find 
that  the  Respondent  had  violated  Section  8(b)(4)(D) 
of  the  Act;  (ii)  whether  the  Board  is  precluded  from 
prosecuting  unfair  labor  practices  occurring  after  the 
fiUng  of  the  Charge;  and  (iii)  whether  the  Board's 
issuance  of  a  "Broad  Form"  Cease  and  Desist  Order 
was  justified. 

REECO  believes  that  its  Opening  Brief  adequately 
set  forth  the  considerations  which  should  persuade  the 
Court  to  enforce  the  Order  issued  by  the  Board.  Never- 
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theless,  the  failure  of  Respondent  in  its  Opening  Brief 
to  make  any  effort  to  distinguish  between  substantively 
distinct  arguments  or  to  separate  fact  from  hypothesis 
in  connection  with  the  Section  10(k)  issue  necessitates 
some   further   response   by   REECO   on   this   question. 

The  Board's  Jurisdiction. 

In  asserting  that  the  Board  was  without  jurisdiction 
to  enter  the  Order  for  which  enforcement  is  sought  in 
this  Court,  Respondent  raises  what  may  be  considered 
essentially  four  arguments : 

1.  That  the  Carter-Leigon  Agreement  rendered  the 
Board  without  jurisdiction  to  proceed  under  Sec- 
tion 10(k)  of  the  Act; 

2.  That  the  filing  of  the  Nevada  Federal  District 
Court  action  to  enforce  an  arbitration  award 
rendered  pursuant  to  the  Collective  Bargaining 
Agreement  between  Respondent  and  REECO 
deprived  the  Board  of  any  jurisdiction  to  proceed 
under  Section  10(k)  of  the  Act; 

3.  That  the  parties  "adjusted"  or  "agreed  upon 
methods  for  the  voluntary  adjustment"  of  the 
jurisdictional  dispute  pursuant  to  the  provisions 
of  Section  10(k)  thus  rendering  the  Board  with- 
out jurisdiction  to  proceed  under  this  Section; 
and 

4.  That  the  Section  10 (k)  proceeding  was  not  ripe 
for  Board  consideration  since  no  jurisdictional 
dispute  could  exist  under  Section  8(b)(4)(D) 
until  and  unless  the  Nevada  Federal  District 
Court  concluded  that  Respondent  did  not  have  a 
contractual  right  to  the  work  claimed. 
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A.     The  Carter-Leigon  Agreement. 

Respondent  expended  almost  all  of  the  space  devoted 
to  its  Statement  of  the  Case  and  a  good  portion  of  its 
jurisdictional  argument  in  an  attempt  to  highlight  the 
Carter-Leigon  Agreement  and  to  stress  the  Agreement's 
importance  in  the  present  enforcement  proceeding.  For 
all  of  its  effort,  Respondent  has  failed  to  demonstrate 
the  relevance  of  the  Carter-Leigon  Agreement  either 
factually  or  legally  to  the  issue  before  this  Court. 

The  record  does  not  support  the  contentions  of  Re- 
spondent as  to  the  factual  impact  of  the  Carter-Leigon 
Agreement  upon  the  jurisdictional  dispute  which  arose 
at  the  Nevada  Test  Site  in  early  1964.  The  Carter- 
Leigon  Agreement  was  executed  by  the  Electricians' 
Union  and  Respondent  Teamsters  on  February  29,  1952 
to  resolve  a  then  extant  jurisdictional  dispute  concern- 
ing specific  permanent  warehousing  facilities  then  in 
use  at  the  Nevada  Test  Site  [T.  Ex.  6A;  R.  21;  Tr. 
1035-1037,  1693-1694,  2307,  2319-2320].  With  the  ad- 
vent of  underground  testing  in  1961  at  the  conclusion  of 
the  three-year  unilateral  moratorium  on  nuclear  test- 
ing [Tr.  570,  441  ]  an  expanded  system  for  the  process- 
ing of  construction  and  support  work  in  the  forward 
areas  was  instituted  [Tr.  343-349].  The  permanent 
warehouses  of  the  type  existing  in  1952  and  with  re- 
spect to  which  the  Carter-Leigon  Agreement  was 
executed  are  still  being  employed  at  the  Nevada  Test 
Site  and  are  staffed  and  operated  by  personnel  of  Re- 
spondent [Tr.  901-908,  935,  936]. 

The  advent  of  underground  testing,  however,  neces- 
sitated the  formation  of  a  number  of  forward  "com- 
pounds" or  "staging  areas"  to  facilitate  the  work  in 
each  of  a  number  of  testing  areas  [Tr.  343-349].     The 


the  Board  has  jurisdiction  to  interpret  and  apply  con- 
tracts of  this  nature  in  connection  with  unfair  labor 
practice  charges  and  that  the  preemption  argument  is  not 
available    to    remove    this    jurisdiction.     [REECO    Br. 

17-19]. 

N.L.R.B.  V.   C.  &  C.  Plywood  Corp.    (1967), 

385  U.S.  421; 
N.L.R.B.  V.  Acme  Industrial  Co.   (1967),  385 
U.S.  432. 
Once  this  Court  determines  that  the  existence  of  the 
Carter-Leigon  Agreement  and  the  filing  of  a  Section 
301(a)  suit  based  thereon  does  not  remove  the  Board's 
jurisdiction  of  Charges  which  had  been  filed  with  it,  the 
Carter-Leigon   Agreement   is   without   further    signifi- 
cance in  this  proceeding.    The  Nevada  Federal  District 
Court  properly  stayed  the  proceedings  before  it  in  recog- 
nition of  the   Board's  primary  jurisdiction    [G.C.   Ex. 
6F;  REECO  Br.    13,   14-17].     The  Board  considered 
and  rejected  Respondent's  contention  that  the   Carter- 
Leigon  Agreement  applied  to  the  jurisdictional  dispute 
and   granted   the   work   in   question   to   the   Teamsters 
[R.  78-79].     Respondent  at  no  time  either  before  the 
Board  [R.  12]  or  before  this  Court  [R.  61  et  seq.]  has 
questioned  the  adequacy  of  the  evidence  to  support  the 
Board's  findings.    As  a  result,  a  finding  of  no  preemp- 
tion disposes   of   all  objections  to  enforcement   of   the 
Order  based  upon  the  Carter-Leigon  Agreement. 

B.  Nevada  Federal  District  Court  Action. 
On  May  5,  1964,  REECO  filed  the  Charge  with  the 
Board  which  gave  rise  to  this  case  [R.  3].  Sub- 
sequentlv,  on  May  11,  1964,  REECO  filed  an  Amended 
Charge.  Thereafter,  on  May  21,  1964,  Respondent 
filed  its  action  with  the  Nevada  Federal  District  Court 
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[G.C.  Ex.  6A-6F].  The  Nevada  Federal  District 
Court  suit  sought  enforcement  of  an  arbitration  award 
arising  under  the  Collective  Bargaining  Agreement  be- 
tween Respondent  and  REECO  [T.  Ex.  5,  13,  14,  15; 
G.C.  Ex.  6A-6F].  The  Electricians'  Union  was  not  a 
party  to  that  Collective  Bargaining  Agreement  and  in 
fact  had  secured  its  own  arbitration  award  conflicting 
with  that  obtained  by  Respondent  pursuant  to  the  Collec- 
tive Bargaining  Agreement  between  the  Electricians' 
Union  and  REECO  [IBEW  Exs.  2A  and  2B]. 

Respondent  cites  a  number  of  general  labor  law  de- 
cisions as  indicating  that  a  Federal  District  Court  may 
compel  arbitration  of  jurisdictional  disputes  under  Sec- 
tion 301(a)  [T.  Br.  47-49].  What  Respondent  fails  to 
point  out  is  that  these  decisions  did  not  involve  the  pre- 
emption issue  being  asserted  by  Respondent  and  in  fact 
the  Carey  v.  Westinghouse  Electric  Corp.  (1962),  375 
U.S.  261  decision  rehed  upon  by  Respondent  [T.  Br. 
48]  contained  additional  pertinent  language  omitted  in 
Respondent's  brief: 

"Should  the  Board  disagree  with  the  arbiter,  by 
ruling,  for  example,  that  the  employees  involved 
in  the  controversy  are  members  of  one  bargaining 
unit  or  another,  the  Board's  ruling  would,  of 
course,  take  precedence;  and  if  the  employer's 
action  had  been  in  accord  with  that  ruling,  it 
would  not  be  liable  for  damages  under  §  301. 

"The  superior  authority  of  the  Board  may  be 
invoked  at  anytime.  Meanwhile  the  therapy  of 
arbitration  is  brought  to  bear  in  a  complicated  and 
troubled  area"  (Emphasis  added). 

Carey  v.  Westinghouse  Electric  Corp.,  375  U.S. 
261,  272. 


Again,  in  relying  upon  Carey  v.  General  Electric  Corp. 
(2nd  Cir.  1963),  215  F.  2d  499  [T.  Br.  48],  Respond- 
ent again  failed  to  refer  to  an  extremely  relevant  por- 
tion of  the  Court's  decision  which  is  set  out  on  pages 
15-16  of  REECO's  brief. 

These  decisions  then,  recognize  a  concurrent  jurisdic- 
tion of  the  federal  district  courts  to  compel  arbitration 
of  the  work  dispute  question  even  though  one  union  in- 
volved in  the  dispute  is  not  a  party  to  the  Collective 
Bargaining  Agreement.  These  decisions  do  not  involve 
the  question  of  preemption  nor  do  they  involve  the  situa- 
tion where  Section  8(b)(4)(D)  actions  have  been  taken 
to  coerce  a  resolution  of  the  jurisdictional  dispute.  The 
decisions  do  specifically  recognize  the  preeminence,  prec- 
edence and  binding  jurisdiction  of  the  Board  where 
activities  covered  by  the  Act  are  involved  [See  REECO 
Br.  14-17]. 

Respondent's  preemption  argument  is  therefore  nar- 
rowed down  to  the  decision  in  Sqtvare  D  Company  v. 
N.L.R.B.  (9th  Cir.  1964),  332  F.  2d  360.  The  Square 
D  decision  is  unavailable  to  Respondent  for  a  number 
of  reasons.  First,  it  has  effectively  been  overruled  by 
two  Supreme  Court  decisions   [REECO  Br.   18-19]. 

N.L.R.B.  V.  C  &  C  Plywood  Corp.  (1967),  385 
U.S.  421 ; 

N.L.R.B.  V.  Acme  Industrial  Co^   (1967),  385 
U.S.  432. 

Second,  it  involved  a  dispute  between  the  two  parties  to 
a  Collective  Bargaining  Agreement  concerning  matters 
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covered  by  that  agreement.  Here,  the  dispute  is  be- 
tween two  unions  only  one  of  which  is  a  party  to  the 
Collective  Bargaining  Agreement  which  gave  rise  to  the 
arbitration  award  of  which  enforcement  was  sought  in 
the  Section  301(a)  proceeding.  Moreover,  the  Collec- 
tive Bargaining  Agreement  in  question  specifically  pre- 
cludes the  resolution  of  jurisdictional  disputes  through 
the  arbitration  process  [T.  Ex.  5  (Section  II,  Sub- 
paragraph D)  ;  R.  35  n.  23].  Third,  unlike  the  Square 
D  situation,  the  present  dispute  involved  extensive  con- 
certed activity  on  the  part  of  Respondent  to  enforce  its 
demand  [REECO  Br.  7].  Fourth,  the  most  recent  de- 
cisions in  the  Courts  of  Appeals  including  the  Ninth 
Circuit  have  determined  that  preemption  of  the  type  as- 
serted by  Respondent  is  not  available  to  deprive  the 
Board  of  jurisdiction  [REECO  Br.  19-21]. 

See    American    Fire    Apparatus    Company    v. 

N.L.R.B.  (8th  Cir.  1967),  380  F.  2d  1005; 
N.L.R.B.  V.  Hutting  Sash  &  Door  Co.,  Inc.  (8th 

Cir.  1967),  377  F.  2d  964; 
Honolulu   Star-Bulletin,   Inc.    (9th    Cir.    1967), 

372  F.  2d  691. 

Fifth,  in  construing  the  requirements  imposed  upon 
the  Board  by  Section  10(k),  the  Supreme  Court  in 
N.L.R.B.  V.  Radio  &  Telev.  Broadcast  Eng.  Union 
(1961),  364  U.S.  573,  specifically  concluded  that 
it  is  the  obligation  of  the  Board  to  hear  and 
determine  the  merits  of  a  jurisdictional  dispute  of 
the  nature  presented  to  it  in  the  instant  proceeding 
and  which  resulted  in  the  Order  for  which  enforcement 
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is  presently  being  sought  [N.L.R.B.  Br.  20-21].  To 
adopt  the  position  advanced  by  Respondent  would  ignore 
the  very  purpose  of  Section  10(k)  and  run  contrary  to 
the  Supreme  Court's  decisions  finding  no  preemption 
of  the  Board's  jurisdiction  under  Section  301(a). 

The  Supreme  Court  has  specifically  ruled  out  the  pos- 
sibility of  a  preemption  argument  in  connection  with  a 
Section  301(a)  "contract"  which  does  not  contain  any 
self-enforcing  provisions,  i.e.,  the  Carter-Leigon  Agree- 
ment, and  has  apparently  considered  the  presence  of  an 
arbitration    provision,    i.e.,    REECO-Respondent    and 
REECO-Electricians'     Union     Collective     Bargaining 
Agreements,   equally   unpursuasive    [REECO    Br.    17- 
21].    Moreover,  the  Supreme  Court  in  failing  to  accord 
any  weight  to  the  existence  of  an  arbitration  provision 
did  so  in  a  bi-partite  situation.    Here,  Respondent  is  at- 
tempting to  rely  upon  an  arbitration  award  which  did 
not  bind  the  Electricians'  Union  and  ran  counter  to  the 
arbitration  award  obtained  by  the  Electricians'  Union 
under  its  Collective  Bargaining  Agreement  which  did 
not  bind  Respondent.     This  is  precisely  the   situation 
where  Section  10(k)  was  intended  to  apply  and  a  situa- 
tion in  which  preemption  makes  absolutely  no  sense. 

C.  Private  Adjustment  of  Dispute. 
Respondent  argues  that  the  Carter-Legion  Agree- 
ment constituted  a  private  adjustment  of  the  jurisdic- 
tional dispute  within  the  provisions  of  Section  10(k) 
of  the  Act  thereby  depriving  the  Board  of  jurisdiction 
[T.  Br.  41-43].     A  simple  reading  of  Section   10(k) 
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clearly  establishes  that  the  voluntary  adjustment  con- 
templated therein  is  one  entered  into  by  the  parties  to  a 
jurisdictional  dispute  to  resolve  the  specific  dispute  in 
question  at  the  time  of  the  dispute.  The  Section  pro- 
vides in  relevant  part: 

".  .  .  [T]hat  Board  is  empowered  and  directed 
to  herein  determine  the  dispute  out  of  v^hich  such 
unfair  labor  practice  shall  have  arisen,  unless,  with- 
in ten  days  after  notice  that  such  charge  has  been 
filed,  the  parties  to  such  dispute  submit  to  the 
Board  satisfactory  evidence  that  they  have  ad- 
justed,  or  agreed  upon  methods  of  voluntary  ad- 
justment of,  the  dispute.  .  .  .  [U]pon  such  volun- 
tary adjustment  of  the  dispute,  such  charge  shall 
be  dismissed."  (Emphasis  added). 
Section  10(k).  29  U.S.C.  §168(k). 

The  voluntary  settlement  provision  of  Section  10(k) 
clearly  does  not  apply  to  the  1952  Carter-Legion  Agree- 
ment. The  Electricians'  Union  at  no  time  agreed  to  ap- 
plication of  the  Carter-Leigon  Agreement  to  the  pres- 
ently disputed  work. 

D.     Section  301  (a)  Suit  as  Prerequisite  to  Existence  of 
Unfair  Labor  Practice. 

Respondent  argues  that  the  jurisdictional  dispute  was 
not  ripe  for  consideration  by  the  Board  in  the  absence 
of  a  finding  by  the  Nevada  Federal  District  Court  of 
non-preemption  [T.  Br.  43,  49-50].  This  argument 
is  simply  a  restatement  of  Respondent's  preemption 
argument  based  upon  Square  D  and  is  unavailable  to 
Respondent  as  has  been  discussed  previously. 
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Conclusion. 

For  the  reasons  set  forth  in  this  Brief  and  in  its 
Opening  Brief,  the  Intervenor  and  Charging  Party, 
Reynolds  Electrical  &  Engineering  Co.,  Inc.,  prays 
that  this  Court  issue  a  decree  enforcing  in  whole  the 
Order  of  the  National  Labor  Relations  Board  which  is 
the  subject  of  this  Petition  for  Enforcement  proceed- 
ing, and  requiring  Respondent,  its  officers,  agents  and 
representatives,  to  comply  therewith. 

Dated:  May  23,  1968. 

Gibson,  Dunn  &  Crutcher, 
William  F.  Spalding, 
Stephen  E.  Tallent, 
Jack  H.  Halgren, 

By  William  F.  Spalding, 
Attorneys  for  Reynolds  Electrical  & 
Engineering    Co.,    Inc.,    Charging 
Party  and  Intervenor. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

William  F.  Spalding 


^*-  \. 


•^/v 


No.  21,527  ' 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Brent  L.  Sellick, 

Appellant, 

^Jlipper  Yacht  Company, 

a  corporation, 

Appellee. 


BRIEF  FOR  APPELLEE 


[.  Laurence  Popofsky, 

TJRTis  M.  Caton, 

[eller,  Ehriman,  White  &  McAuliffe, 

44  Montgomery  Street, 

San  Francisco,  California  94104, 

Attorneys  for  Appellee. 


JUL  3  ^:^7 


INAU-WALSH    PRINTINa    CO..    BAN    FRANCISCO 


FILED 

J.. 


Subject  Index 


Page 
Jurisdictional  statement  1 

Statement  of  the  ease  2 

A.     The  background  as  found  by  the  California  Superior 
Court    '> 


I    B.     The  antecedent  legal  proceedings 5 

C.     The  proceedings  below   6 

Question  presented n 

Summary  of  argument  H 

Argument    12 

I. 

This  court  should  attribute  estoppel  effects  to  the  findings 
and  judgment  entered  in  the  prior  California  Superior 
Court  action   13 

II. 

All  claims  asserted  at  bar  are  negated  by  the  findings  and 
judgment  entered  in  the  San  Mateo  Superior  Court  and 
the  post-judgment  refusal  of  appellant  to  remove  the 
vessel     13 

Conclusion    26 


Table  of  Authorities  Cited 


Cases  Pages 

American  Surety  Co.  v.  Baldwin,  287  U.S.  156,  53  S.Ct.  98, 
77  L.Ed.  231  (1932) 15, 16 

irques  v.  National  Superior  Co.,  67  C.A.2d  763,  155  P.2d 
643    (1945) 15 


u 


Table  of  Authorities  Cited 


17 
17  r 
16 


Pages 
Baldwin  v.  Iowa  State  Traveling  Men's  Assn.,  283  U.S.  522, 

75  L.Ed.  1244,  51  S.Ct.  517  (1931) 13,  U 

Ballard  v.  First  National  Bank  of  Birmingham,  259  F.2d  681 

(5th  Cir.  1958) .-  • 

Connelly  v.   Balkwill,   174  F.Supp.  49    (N.D.   Ohio   1959), 
aff'd  per  curiam,  279  F.2d  685  (6th  Cir.  1960) 

Durfee  V.  Duke,  375  U.S.  106,  11  L.Ed.2d  186,  84  S.Ct.  242 
(1963) 

FUiee  v.  U.S.,  271  F.2d  782  (9th  Cir.  1959) 20  ) 

Flood  V.  Besser  Co.,  324  F.2d  590  (3d  Cir.  1963) 17, 18  5 

Koziol  V.  The  Fylgia,  230  F.2d  651    (2d  Cir.   1956),  cert 

den.,  352  U.S.  827  (1956) 16  i 

Lyle  V.  Bangor  &  Aroostook  R.R.  Co.,  237  F.2d  683  (1st 
Cir.   1956) 

Olsen  V.  Birch  &  Co.,  133  Cal.  479,  65  P.  1032  (1901) 

Reynolds  v.  Royal  Mail  Lines  Ltd.,  147  F.Supp.  223  (S.D. 

Cal.  1956) 

Rounds  V.  Clover  Boat  Foundry  &  Machine  Co.,  237  U.S. 

303,  59  L.Ed.  966,  35  S.Ct.  596  (1915) 

Rubens  v.  Ellis,  202  F.2d  415  (5th  Cir.  1953) 17 

Sears,  Roebuck  &  Co.  v.  Metropolitan  Engravers,  Ltd.,  245 
F.2'd  67  (9th  Cir.  1956) '' 

Seas  Shipping  Co.  v.  Sieracki,  328  U.S.  85,  90  L.Ed.  1099, 
66  S.Ct.  872   (1946) 1^ 

Sun  Harbor  Marina,  Inc.  v.  Sellick,  250  A.C.A.  347  (April 
1967)     1^ 

Stafford  V.  Yerge,  129  C.A.2d  165,  276  P.2d  649  (1954) . . . 

20,21,22 

Vanderveer  v.  Erie  Malleable  Iron  Co.,  238  F.2d  510  (3d 
Cir.  1956),  cert,  den.,  353  U.S.  937,  1  L.Ed.2d  760,  77 
S.Ct.  815  (1956) 16 

Wick  V.  Wick  Tool  Co.,  176  C.A.2d  677,  1  Cal.Rptr.  531 


17 
15  3| 

15 
15 


(1959) 


20,21 


Table  of  Authorities  Cited  iii 

Codes 

Code  of  Civil  Procedure:  Pages 

Section  439   6 

Section   689(b) 4, 12 

Section  813,  et  seq 4 

Evidence  Code: 

Section  452(d) 7 

Section  453   7 


Constitutions 
United  States  Constitution,  Article  IV,  Section  1 14 


Rules 

Federal  Rules  of  Civil  Procedure : 

Rule   12(b)  (6) 10 

Rule   43(a) 7 

Rule  56    7, 10,  25 

Rule  X  lOB-5  17 


Statutes 

28  U.S.C,  Section  1291  2 

28  U.S.C,  Section  1294  2 

28  U.S.C,  Section  1333   2, 15 

28  U.S.C,  Section  1738  8, 14 

Texts 

IB  Moore,  Federal  Practice  621  17, 18 

5  Moore,  Federal  Practice  1343  7 

Restatement  of  Judgments: 

Sections  45-72  18 

Sections  48,  61-66    20 

Section  63,  comment  b,  illus.  4 16 


No.  21,527 

IN  THE 

United  States  Court  of  Appeah 
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Brext  L.  Sellick, 

Appellant, 

vs. 

Clipper  Yacht  Company, 
a  corporation, 

Appellee. 


BRIEF  FOR  APPELLEE 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  judgment  of  the  United 
States  District  Court  for  the  Northern  District  of 
Cahfomia  which  dismissed  appellant's  First  Amended 
Libel  primarily  on  the  gTomid  that  appellant  was 
precluded  by  the  principles  of  res  judicata  from  re- 
litigating  matters  finally  determined  in  an  earlier 
action  commenced  by  appellant  against  appellee  in- 
volving the  same  subject  matter  in  the  courts  of  Cali- 
fornia. 

The  controversy  has  its  genesis  in  appellee's  attach- 
ment and  attempted  execution  sale  of  the  vessel 
''Hazzard  II"  in  proceedings  ori.ginally  instituted  by 
Clipper  Yacht  Com]:)any  against  appellant's  condi- 
tional vendee,  Frank  Addison  Helton,  in  the  Munici- 
pal Court.  Central  Judicial  District  of  Marin  County, 
State  of  California.    Appellant  Sellick,  in  turn,  filed 


an  action  in  the  Superior  Court  of  the  State  of  Cah- 
fornia  in  and  for  the  County  of  San  Mateo  against 
appellee  contending  that  his  rights  as  conditional 
vendor  had  been  infringed  by  reason  of  the  attach- 
ment. Appellant's  claims  were  rejected  after  trial  by 
the  Court.  The  Findings  of  Fact,  Conclusions  of  Law 
and  Judgment  After  Court  Trial  filed  October  27, 
19&4  in  the  California  Superior  Court  proceedings 
form  the  predicate  for  appellee's  res  judicata  defense. 

So  far  as  pertinent  to  jurisdiction,  appellant  ap- 
pears to  contend  that  he  is  not  barred  by  res  judicata 
since  the  proceedings  in  his  Superior  Court  action 
were  not  before  ''a  court  applying  admiralty  la\\-: 
inasmuch  as  no  Court,  other  than  a  Coui-t  sitting  in 
admiralty  in  rem  has  the  jurisdiction  to  make  aii> 
changes  in  ownership  of  a  vessel".  O.Br.  p.  9. 

Jurisdiction  of  the  case  below  was  invoked  under 
28  U.S.C.  §1333.  Jurisdiction  of  this  Court  is  founded 
on  28  U.S.C.  §§1291  and  1294. 


STATEMENT  OF  THE  CASE 
A.  The  Background  as  Found  by  the  California  Superior  Court. 
Appellant  sold  the  "Hazzard  II"  to  Frank  Addison 
Helton  on  or  about  October  2,  1957  on  a  conditional 
sales  contract.  On  or  about  November  14,  1958 
Helton  entered  into  a  contract  with  appellee  for  the' 
berthing  of  the  "Hazzard  II"  at  the  yacht  harbor 
facilities  operated  by  Clipper  Yacht  Company.'  How- 

lUnless  otherwise  indicated,  facts  relating  to  the  nonprocednral 
matters  appear  in  the  Findin-s  of  Fact  and  Conclusions  of  Law 
filed  October  27,  1964  in  the  San  Mateo  Superior  Court.  See  First 
Supplemental  Record  on  Appeal. 


ever  from  and  since  June  1,  1962  Helton  has  not  paid 
appellee  for  the  wharfage  and  anchorage  of  the  vessel. 

On  or  about  June  24,  1963  Clipper  Yacht  Company 
filed  Action  No.  20493  in  the  Municipal  Couii;,  Central 
Judicial  District  of  Marin  County,  State  of  Califor- 
nia, against  Frank  Addison  Helton  and  the  miknown 
co-owners  of  the  vessel  ''Hazzard  II"  pursuant  to  the 
CaUfomia  Code  of  Civil  Procedure  §813  et  seq.  In 
accordance  with  those  provisions,  Clipper  Yacht  Com- 
pany caused  the  ''Hazzard  II"  to  be  attached  by  the 
Sheriff's  Office  of  the  County  of  Marin.  Following 
j  service  by  publication  and  default  by  defendant  Hel- 
ton, judgment  was  entered  on  October  25,  1963  in 
favor  of  Clipper  Yacht  Company  and  against  Frank 
Addison  Helton  for  the  accrued  wharfage  debt.  The 
judgment  also  authorized  Clipper  Yacht  Company  to 
cause  the  "Hazzard  II"  to  be  sold  in  satisfaction  of 
the  debt. 

Under  authority  of  the  Municipal  Court  Judgment, 
Clipper  Yacht  Company  directed  the  Sheriff  of  Marin 
County  to  proceed  to  sell  the  ''Hazzard  II".  Sale  was 
duly  noticed  in  accordance  with  the  applicable  provi- 
sions of  law  for  December  26,  1963.  However,  at  the 
time  appointed  for  sale  appellant  Sellick  advised  the 
Sheriff  of  Marin  County  that  he  was  legal  owner  of 
the  vessel  and  desired  to  file  a  third  party  claim  pur- 
suant to  California  Code  of  Civil  Procedure  §689(b).^ 


2It  may  be  observed  parenthetically  that  appellant's  suggested 
"solution"  to  the  controversy  (O.Br.  8)  would  have  Ijeen  effectu- 
ated by  the  vessel's  sale  on  December  26,  1963  but  for  appellant's 
decision  to  file  the  third  party  claim. 


In  due  course  appellant  Sellick  lodged  his  third 
party  claim  tvith  the  Sheriff  tvhich  claim  was  duly 
honored  hy  appellee  Clipper  Yacht  Company.  On  or 
about  March  17,  1964  the  ''Hazmrd  IF'  was  released 
hy  the  Sheriff  to  appellant  Sellick  as  legal  owner  hy 
formal  notice  transmitted  to  and  received  hy  appel- 
lant in  March  1964.    (Finding  of  Fact  No.  11.) 

At  all  times  during  the  period  that  the  "Hazzard 
II"  was  under  attachment,  appellant  Sellick  had 
actual  knowledge  of  the  attaclunent  and  was  entitled 
to  obtain  its  release  pursuant  to  the  statutory  provi- 
sions of  California  Code  of  Civil  Procedure  §813  et 
seq.  and/or  California  Code  of  Ci\dl  Procedure 
§689(b).  (Finding  of  Fact  No.  12.)  More,  from  the 
date  of  attachment  through  the  date  of  release  on 
Sellick's  third  party  claim,  the  fair  market  value  of 
the  "Hazzard  II"  remained  a  constant  $1500.  (Find- 
ing of  Fact  No.  14.) 

Since  the  date  of  release  to  appellant,  Clipper 
Yacht  Company,  through  its  counsel  of  record,  has 
repeatedly  asked  Sellick  to  remove  the  "Hazzard  II" 
from  appellee's  yacht  harbor  facilities.  On  each  and 
every  occasion,  however,  appellant  Sellick  has  replied 
that  the  Court  decisions  adverse  to  him  were  errone- 
ous and  that  he  would  not  take  possession  of  the 
vessel  or  remove  it  from  Clipper  Yacht  Company's 
facilities.  Since  the  March  17,  1964  release  the  vessel 
has  remained  berthed  at  appellee's  facilities  but  no 
payment  therefor  has  been  made. 
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B.    The  Antecedent  Leg-al  Proceedings. 

After  filing  his  tliird  party  claim  with  respect  to 
the  '^Hazzard  II",  Sellick  filed  Action  No.  108357  in 
the  Superior  Court  of  the  State  of  California  in  and 
for  the  County  of  San  Mateo  on  June  10,  1964.  So 
far  as  it  relates  to  Clipper  Yacht  Company,  the  com- 
plaint alleges  that  appellee  and  others  "wrongly  de- 
prived plaintiff  of  the  use  and  possession  of  [the 
Hazzard  II]  and  converted  the  same  to  their  own 
use".  General  damages  in  the  simi  of  $8,000  were 
prayed. 

Clipper  Yacht  Company  answered  by  denying  lia- 
bility and  counterclaimed  for  w^harfage  and  anchor- 
age due  since  June  1,  1962.  Following  trial  before 
the  Honorable  James  T.  O'Keefe,  judgment  was  en- 
tered on  October  27,  1964  in  favor  of  Clipper  Yacht 
Company  with  respect  to  all  claims  asserted  in  appel- 
lant Sellick's  complaint.  The  comiterclaim  w^as  dis- 
missed mthout  prejudice.  The  judgment  thus  entered 
followed  the  entry  of  findings  of  fact,  wiiich  are  sum- 
marized in  relevant  part  above,  and  conclusions  of 
law. 

Appellant  Sellick  did  not  file  a  timely  notice  of 
appeal  with  respect  to  the  October  27,  1964  Superior 
Court  judgment.   That  judgment  is  thus  final. 

Also  following  the  appearance  of  appellant  Sellick 
as  third  party  claimant,  appellant  was  served  as  a 
party  defendant  in  the  original  Municipal  Court  pro- 
ceeding pending  in  Marin  Coimty.  Issue  was  joined 
by  w^ay  of  answer  (Record  p.  17)  and  trial  was  held 
before  the  Honorable  Alvin  H.   Goldstein,   Jr.    On 


November  27,  1965  judgment  was  entered  in  favor  of 
Clipper  Yacht  Company  and  against  appellant  Sellick 
in  the  sum  of  $625,  representing  the  reasonable  value 
of  the  wharfage  and  dockage  of  the  "Hazzard  II" 
for  the  period  from  the  March  17,  1964  release  to  the 
date  of  trial.  (Record  p.  27.)  Appellant  Sellick  at- 
tempted to  appeal  the  Mimicipal  Court  judgment  on 
February  16,  1966  but  the  appeal  was  dismissed  as 
untimely  filed.  SeUick's  petition  for  certification  to 
the  Court  of  Appeal  of  the  State  of  California  was 
denied  on  October  5,  1966.  (O.Br.  p.  6.)  Accordingly, 
the  Mmiicipal  Court  judgment  is  also  final.^ 

C.    The  Proceedings  Below. 

On  September  20,  1965  appellant  Sellick  filed  his 
initial  pleading  in  the  United  States  District  Court 
for  the  Northern  District  of  California.  (Record  pp. 
1-8.)  The  libel  purports  to  state  three  causes  of  action 
although  all  are  predicated  upon  the  same  factual 
circmnstances.  At  base,  libelant  alleges  that  appellee 
invaded  his  property  rights  by  attaching  the  ^'Haz- 
zard  II"  in  the  original  Marin  Coimty  proceedings 
brought  to  collect  the  impaid  wharfage  debt  from 
libelant's  conditional  vendee. 

The  first  cause  of  the  original  libel  appears  to  be 
based  on  the  theoiy  that  appellant  is  entitled  to  re- 
cover the  "rental  value"  of  the  ''Hazzard  II"  for 

"^  woiild  seem  that  the  claims  at  bar  constitute  compulsory 
oounterclaims  in  the  Municipal  Court  action  under  Ca  ifornia 
S  of  Ci^nl  Procedure  §439.  However,  since  the  earlier  California 
Si^erior  Court  iud^nent  rests  on  the  same  facts,  any  estoppel 
S^from  SeUick's  failure  to  counterclaim  is  of  academic  inter- 
est  only. 


appellee's  alleged  "use"  of  the  vessel  from  June  1, 
1962  through  at  least  October  1,  1965,  or  '^  until  re- 
spondent releases  it  to  Frank  Helton  or  Virginia 
Helton".  The  nature  of  the  purx^orted  "use"  is  no- 
where described.  Libelant  shifts  his  damage  theory 
in  the  second  cause  to  seek  compensation  for  appel- 
lee's alleged  "negligence"  in  not  diydocking  the  ves- 
sel while  it  was  subject  to  attachment.  This  purported 
cause  nowhere  alleges  that  appellees  were  under  a 
duty  to  drydock  the  vessel;  nor  does  it  state  facts 
which  could  explain  how  such  a  duty  could  extend 
beyond  the  date  of  the  vessel's  release  to  Sellick  as 
third  party  claimant.  The  purported  third  cause  is 
based  on  the  theory  that  Clipper  Yacht  Company 
interfered  with  vendor  Sellick's  rights  in  the  vessel 
by  attaching  the  same,  thereby  perpetrating  the  tort 
of  conversion. 

On  October  12,  1965  appellee  Clipper  Yacht  Com- 
pany moved  for  summary  judgment  pursuant  to  Rule 
56  of  the  Federal  Rules  of  Civil  Procedure.  (Record 
pp.  9-12;  First  Supplemental  Record  on  Appeal.) 
The  motion  was  leased  on  the  contention  that  the  libel 
w^as  barred  by  virtue  of  the  findings  and  judgment 
entered  in  the  San  Mateo  Superior  Court  proceed- 
ings."* 


^The  judgment  roll  in  the  San  Mateo  Superior  Court  action  was 
placed  before  the  United  States  District  Court  for  the  Northern 
District  of  California  bv  Avav  of  the  Affidavit  of  M.  Laurence 
Popofsky  filed  October  12,  1962.  This  Affidavit  was  sufficient  to 
enable  the  Court  to  take  judicial  notice  of  the  prior  proceedings 
between  the  parties.  See  Sears,  Roebuck  &  Co.  v.  Metropolitan 
Engravers,  Ltd.,  245  P.2d  67  (9th  Cir.  1956)  ;  Fed.  R.C.P.  43a; 
5  Moore's  Federal  Practice  1343 :  California  Evidence  Code  §§452 
(d)  and  453.  The  procedure  also  constitutes  substantial  compliance 
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On  January  7,  1966  the  Honorable  William  T.] 
Sweigert  entered  an  interim  order  requesting  addi- 
tional information  including,  in  particular,  "why  libel- 1 
ant  has  not  regained  possession  of  the  'Hazzard  II' 
since  March  17,  1964  when,  according  to  the  judgment 
of  the  San  Mateo  Superior  Court,  the  vessel  was  re- 
leased to  him".  (Record  pp.  19-20.)  Appellant  Sel- 
lick  responded  to  the  interim  order  on  Jaimary  26, 
1966  (Record  pp.  21-25)  and  Clipper  Yacht  Company 
responded  on  January  19,  1966  (Second  Supplemental 
Record  on  Appeal)  and  on  February  1,  1966  (Record 
pp.  26-27).  Appellee's  response  stressed  that  Clipper 
Yacht  Company  had  repeatedly  asked  appellant  Sel- 
lick  to  remove  the  vessel  from  its  yacht  harbor  facil- 
ities following  the  March  17,  1964  Sheriff's  return  but 
that  appellant  steadfastly  refused  to  do  so  because  he 
believed  the  state  Court  judges  to  be  in  error.^ 

On  May  16,  1966  the  Honorable  William  T.  Swei- 
gert entered  his  Memorandmn  of  Decision  dismissing 


wdth  the  pro\dsioiis  of  28  U.S.C.  1738.  While  appellant  Sellick 
proffers  numerous  recollections  of  events  occurring  during  the  long 
course  of  the  controversy  (few  of  which  correspond  with  the 
recollections  of  counsel  for  Clipper  Yacht  Company)  Sellick  has 
never  contested  the  authenticity  of  the  Superior  Court  judgment 
roll  documents  placed  before  the  Court  below. 

sAppeUee's  January  19,  1966  response  to  the  interim  order  in- 
eluded  the  Affidavit  of  :M.  Laurence  Popofsky,  one  of  appellee's 
attomevs,  in  which  affiant  stated: 

"Since  March  17,  1964  respondent  Clipper  Yacht  Company, 
through  your  affiant,  has  repeatedly  asked  libellant  Brent  L. 
Sellick  to  remove  the  vessel  'Hazzard  II'  from  the  yacht 
harbor  facilities  of  respondent.  On  each  and  every  occasion 
libellant  Sellick  has  replied  that  the  Superior  Court  decision 
in  San  ]\Iateo  Coimty  was  \vrong  and  that  he  would  not  take 
possession  of  the  vessel  or  remove  it  from  respondent's  yacht 
harbor  facilities.  Since  March  17,  1964  the  vessel  has  been 
berthed  and  remains  berthed  at  Clipper  Yacht  facilities." 
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the  libel.  (Record  pp.  28-32.)  In  the  opinion  of  Judge 
Sweigert,  all  claims  with  respect  to  acts  occiu^ring 
prior  to  the  San  Mateo  Superior  Coui-t  judgment 
were  bari'ed;  that  bar,  however,  might  not  extend  ''to 
libellant's  claims  of  miauthorized  use  of  the  vessel  by 
respondent  and  damage  to  the  vessel  as  a  result  of 
respondent's  negligence  occurring  subsequent  to  tlie 
date  of  said  judgment".  Since  the  motion  for  sum- 
mary judgment  was  narrowly  based  on  the  doctrine 
of  estoppel  by  judgment,  leave  was  accorded  to  tile 
an  amended  libel  alleging  a  cause  or  causes  of  action 
"based  on  imauthorized  use  of  the  vessel  by  respond- 
ent and  damage  to  the  vessel  as  a  result  of  respond- 
ent's negligence  occurring  subsequent  to  October  27, 
1964".    (Emphasis  in  original.) 

On  June  15,  1966  appellant  Sellick  filed  a  First 
Amended  Libel.  (Record  pp.  33-38.)  The  amended 
pleading  repeats  virtually  verbatim  the  first  two 
causes  of  action  of  the  original  libel;  no  new  facts 
with  respect  to  negligent  acts  or  unauthorized  use  are 
pleaded.  However,  the  damages  alleged  differ:  the 
first  cause  reduces  the  claim  for  rental  from  $15,800 
to  $7,900,  the  amended  fig-ui-e  supposedly  relating  to 
the  October  27,  1964- June  27,  1966  period  only;  in- 
explicably, the  damages  prayed  with  respect  to  the 
second  cause  are  increased  from  the  original  $11,375 
to  an  amount  "in  excess  of  $14,463.21". 

The  amended  pleading  contains  no  count  for  con- 
version, whether  allegedly  occurring  prior  to  the  San 
Mateo  Superior  Coiu't  judgment  or  after.*^ 


^Contrast  Appellant's  Opening  Brief,  p.  10. 


^Wi: 


3^'^y'^S 
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On  July  15,  1966  appellees  moved  for  dismissal  of 
the  amended  libel  pursuant  to  Rule  12(b)(6)  and  for 
smiimary  judgment  pursuant  to  Rule  56.  (Record  pp. 
39-48.)  The  motion  to  dismiss  was  based  upon  the 
failure  of  appellant  to  file  an  amended  pleading  stat- 
ing facts  sufficient  to  constitute  a  cause  of  action 
either  within  the  framework  of  the  interim  order  or 
otherwise;  the  motion  for  smnmary  disposition  was 
based  upon  all  documents  previously  filed,  includmg 
the  affidavits  of  appellee's  counsel  filed  October  12, 

1965  and  January  19,  1966.  These  motions  were  de- 
nied without  prejudice  to  renewal  at  a  later  date 
by  the  Honorable  Stanley  A.  Weigel  on  August  1, 
1966."^    (Record  p.  53.) 

On  September  7,  1966  appellee  renewed  its  motions 
of  July  15,  1966  based  upon  the  same  record,  together 
with  a  new  affidavit  of  M.  Laurence  Popofsky  sub- 
stantially repeating  the  substance  of  the  January  19, 

1966  affidavit.  (Record  pp.  61-65.)  On  October  4, 
1966  the  Honorable  George  B.  Harris  entered  his 
Order  granting  respondent's  motion  on  all  grounds 
urged.  (Record  p.  66.)  This  appeal  followed  on  No- 
vember 4,  1966.    (Record  p.  67.) 


'The  denial  was  based  upon  a  technical  deficiency  involving  the 
absence  of  a  notarization  in  the  affidavit  of  M.  Laurence  Popofsky 
filed  January  19,  1966.  (See  Record,  p.  55,  Reporter's  Trans.  2.) 
Affiant  was  out  of  the  country  at  the  time  of  oral  arguments  be- 
fore Judo-e  Weigel  and  was  thus  unable  to  cure  tlie  defect  m  open 
court  Appellee  is  at  a  loss  to  understand  appellant's  reference 
to  this  matter  appearing  at  page  13  of  the  Opening  Brief. 
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QUESTION  PRESENTED 

Are  appellant's  claims  barred  by  reason  of  tlie  find- 
ings and  the  judgment  entered  in  the  Superior  Coui*t 
of  San  Mateo  County  coupled  with  the  imchallenged 
fact  that  appellant  has  consistently  refused  to  remove 
the  "Hazzard  II"  from  appellee's  yacht  harbor  facili- 
ties at  all  times  since  the  formal  return  of  the  vessel 
to  appellant  as  third  party  claimant'? 


SUMMARY  OF  ARGUMENT 

(1)  The  doctrine  of  estoppel  by  judgment  applies 
to  the  findings  and  judgment  entered  in  the  San  Mateo 
Superior  Court  in  appellant's  prior  action  against 
appellee.  Appellant's  state  Court  action  did  not  in- 
fringe upon  the  exclusive  jurisdiction  of  a  federal 
admiralty  tribimal. 

(2)  All  claims  advanced  by  appellant  in  both  the 
original  and  amended  libel  have  been  finally  concluded 
adversely  to  appellant  in  the  state  Court  proceedings. 
So  far  as  appellant  attempts  to  advance  a  claim  on 
the  basis  of  facts  occurring  after  the  state  Court  judg- 
ment appellant  is  barred  and  estopped  from  recovery 
by  reason  of  the  imchallengeable  state  Court  findings 
and  the  unquestioned  fact  that  since  March  17,  1964 
appellee  has  repeatedly  asked  libelant  'Sellick  to  re- 
move the  "Hazzard  II"  from  appellee's  yacht  harbor 
facilities  but  appellant  has  refused  to  do  so. 
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ARGUMENT 

As  seen,  libelant  initially  challenged  appellee's 
attachment  of  the  "Hazzard  II"  before  the  Superior 
Court  of  San  Mateo  County.  There,  after  a  Court 
trial,  findings  were  entered  establishing,  inter  alia, 
that  at  aU  relevant  times  libelant  possessed  the  power 
under  California  law  to  obtain  possession  of  the  ves- 
sel by  filing  a  third  party  claim  under  California 
Code  of  Civil  Procedure  §689  (b).  In  fact,  Sellick 
did  precisely  that  on  or  about  December  26,  1963. 
Thereafter,  on  or  about  March  17,  1964,  the  "Hazzard 
II"  was  formally  released  to  third  party  claimant  Sel- 
lick "as  owner"  by  the  Sheriff  of  the  County  of 
Marin.  Inexplicably,  Sellick  thereafter  refused  to 
take  possession  of  the  vessel,  electing  instead  to  sue 
appellee  for  conversion. 

But  the  Superior  Court  of  the  State  of  California 
would  have  none  of  it.  In  findings  of  fact  and  con- 
clusions of  law  supporting  the  now  final  judgment, 
that  Court  held  that  appellee's  attachment  was 
proper,  that  no  conversion  occurred,  that  Sellick  had 
incurred  no  damages  even  if  there  had  been  a  techni- 
cal conversion,  that  Sellick  was  barred  from  seeking 
damages  by  reason  of  the  availability  of  third  party 
claim  procedures,  that  Sellick  elected  his  remedy  by 
lodging  the  third  party  claim  with  the  Sheriff's  Office 
of  Marin  County  thereby  effectuating  a  return  of  the 
vessel,  and  that,  in  all  events,  Sellick  was  estopped 
by  his  conduct  from  pursuing  his  claims  against  Clip- 
per Yacht  Company. 
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Now,  defying  the  established  principles  of  estoppel 
by  judgment,  appellant  Sellick,  appearing  pro  se, 
seeks  to  relitigate  the  claims  already  rejected  by  the 
fonmi  of  his  own  selection.  To  be  sure,  appellant  Sel- 
lick has  refurbished  his  claims  with  new  damage 
theories  in  the  hopes  of  evading  the  various  tenets  of 
the  doctrine  of  res  judicata.  But  such  refurbishment 
aside,  appellant's  claims  necessarily  rest  on  the  prem- 
ise that  he  is  entitled  to  relitigate  both  the  facts  and 
issues  heard  by  the  state  Court.  The  determination 
that  he  may  not  do  so,  embodied  in  the  judgment 
below,  should  be  af&rmed. 


I. 

THIS  COURT  SHOULD  ATTRIBUTE  ESTOPPEL  EFFECTS  TO  THE 
FINDINGS  AND  JUDGMENT  ENTERED  IN  THE  PRIOR 
CALIFORNIA  SUPERIOR  COURT  ACTION. 

Appellant  Sellick  has  had  his  day  in  Court — indeed, 
in  a  forum  of  his  own  choosing.  He  is  entitled  to 
nothing  more. 

The  operative  principles  were  established  beyond 
all  controversy  in  Baldwin  v.  Iowa  State  Traveling 
Men's  Assn.,  283  U.S.  522,  75  L.Ed.  1244,  51  S.Ct.  517 
(1931)  where  the  Court  said: 

''Public  policy  dictates  that  there  be  an  end  of 
litigation;  that  those  who  have  contested  an  issue 
shall  he  bound  by  the  results  of  the  contest,  and 
that  matters  once  tried  shall  be  considered  for- 
ever settled  as  between  the  parties.  We  see  no 
reason  why   this   doctrine   should   not   apply   in 


u 


every  case  where  one  voluntarily  appears,  pre- 
sents his  case  and  is  fully  heard,  and  why  he 
should  not,  in  the  absence  of  fraud,  be  thereafter 
concluded  by  the  judgment  of  the  tribunal  to 
which  he  has  submitted  his  cause."  283  U.S.  at 
525-6,  75  L.Ed.2d  at  1247. 

Under  the  full  faith  and  credit  clause  of  the  United 
States  Constitution  (Article  IV,  Section  1),  imder 
the  federal  statute  enacted  to  implement  this  consti- 
tutional provision  (28  U.S.C.  §1738)  and  mider  the 
principles  of  res  judicata,  this  Court  should  accord 
dispositive  effect  to  the  final  determinations  of  the 
California  Superior  Coui-t. 

Appellant,  of  course,  recognizes  the  difficulty  posed 
by  the  doctrine  of  estoppel  by  judgment.  His  putative 
escape  from  its  effects  consists  of  the  arg-ument  that 
the  state  Court  lacked  jurisdiction  over  appellant's 
owTi  suit  inasmuch  as  a  state  Court  cannot  apply 
admiralty   law   "in   an   in   rem    action    or   anything 
affectmg  the  vessel  itself,  including  its  title".  (O.Br, 
p.   10;   see  also  p.   13.)    As  appellee  interprets  tlie 
argument,  appellant  appears  to  believe  that  the  state 
Court  lacked  jurisdiction  over  the  subject  matter  of 
the  Superior  Court  conversion  action  since  appellee's 
original  attachment  affected  or  touched  the  title  to 
the  vessel— a  matter  he  believes   exclusively  within 
federal  maritime  jurisdiction.    Appellant's  argument 
thus  comes  to  this:  having  en:-ed  in  filing  his  con- 
version action  in  a  state  Court  thereby  putting  ap- 
pellee in  jeopardy,  he  is  nonetheless  entitled  to  relief 
from  his  mistake  and  may  relitigate  the  entire  matter 
m  a  federal  forum. 
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While  appellant's  argument  answers  itself,  it  is 
appropriate  to  note  those  general  principles  which 
negate  it  in  its  entirety. 

In  the  first  place,  appellant  properly  invoked  the 
jurisdiction  of  the  Superior  Court  of  the  State  of 
California  in  his  conversion  action  against  Clipper 
Yacht  Company.  Under  28  U.S.C.  §1333  libelant 
Sellick  had  the  right  to  commence  a  proceeding  in 
perso7iam  with  respect  to  a  maritime  cause  of  action 
in  either  a  state  Court  or  a  federal  Court.  Seas  Ship- 
ping Co.  V.  SieracU,  328  U.S.  85,  90  L.Ed.  1099,  m 
S.Ct.  872  (1946)  ;  Reynolds  v.  Royal  Mail  Lines  Ltd., 
147  F.Supp.  223  (S.D.  Cal.  1956) ;  Sun  Harbor  Marina 
Inc.  V.  Sellick,  250  Adv.Cal.App.  347  (April  1967).' 

Even  were  it  possible  that  Sellick's  first  action  ex- 
ceeded the  subject  matter  jurisdiction  of  California 
Courts  thereby  infringing  upon  the  exclusive  jurisdic- 
tion of  the  federal  judiciary,  the  Superior  Court's 
determination  that  it  had  jurisdiction  to  adjudicate 
the  matter  before  it — a  determination  inherent  in  the 
judgment — is  binding  and  conclusive.  As  stated  by 
Mr.   Justice   Brandeis   in   American   Surety   Co.    v. 


Ht  is  equally  clear  that,  as  the  Superior  Court  of  the  State  of 
California  held,  the  original  Marin  County  Municipal  Court  pro- 
ceeding was  within  the  jurisdiction  of  that  Court.  "While  federal 
admiralty  courts  have  exclusive  jurisdiction  over  maritime  in  rem 
proceedings  in  which  the  vessel  is  treated  as  the  offender,  attach- 
ment proceedings  in  a  debt  action  in  state  Court  do  not  infringe 
upon  federal  jurisdiction  even  though  the  property  attached  in 
connection  with  those  proceedings  be  a  vessel.  Rounds  v.  Clover 
Boat  Foundry  &  Machine  Co.,  237  U.S.  303,  59  L.Ed.  966,  35  S.Ct. 
596  (1915)  ;  OUen  v.  Birch.  &  Co.,  133  Cal.  479,  65  P.  1032  (1901)  ; 
Arques  v.  National  Superior  Co.,  67  Cal.App,2d  763,  155  P.2d  643 
(1945).  The  original  Marin  County  action  resulted  in  an  in 
personam  money  judgment  fully  within  the  jurisdiction  of  the 
California  Courts. 
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Baldtvin,  281  U.S.  156  at  166,  53  S.Ct.  98,  77  L.Ed. 

231,  at  238  (1932)  : 

''.  .  .  The  principles  of  res  judicata  apply  to 
questions  of  jurisdiction  as  well  as  to  other 
issues." 

See  also  Durfee  v.  Dtike,  375  U.S.  106,  11  L.Ed.2d 
186,  84  S.Ct.  242  (1963)  applying  this  general  rule 
to  the  issue  of  subject  matter  jurisdiction  as  well  as 
jurisdiction  over  a  defendant's  person. 

Conceivably,  appellant  desires  to  argue  that  there 
exists  some  exception  to  the  applicability  of  res  judi- 
cata here  deriving  from  doctrines  peculiar  to  federal 
maritime  law.  But  appellant  suggests  no  reason— and 
appellee  is  aware  of  none— for  declining  to  apply  the 
traditional  rules  of  estoppel  by  judgment  in  the  con- 
text of  a  controversy  touching  matters  argiiably  mari- 
time in  character.  There  can  be  no  doubt  that  res 
judicata  traditionally  applies  to  libels  brought  within 
the  maritime  jurisdiction  of  a  federal  Court.  See,  e.g., 
Koziol  V.  The  Fylgia,  230  F.2d  651  (2d  Cir.  1956) ; 
cert,  denied,  352  U.S.  827    (1956);  Restatement  of 
Judgments,  §  63,  comment  b,  illustration  4.  In  other 
contexts  actions  within  the  exchisive  jurisdiction  of 
a  federal  Court  have  been  held  barred  by  virtue  of 
findings  and  judgments  entered  in  state  Court  pro- 
ceedings arising  out  of  the  same  or  related  subject 
matter.  See,  e.g.,  Vanderveer  v.  Erie  Malleable  Iron 
Co.,  238  F.2d  510   (3d  Cir.  1956)  ;  cert,  denied,  353 
U.S.  937,  1  L.Ed.2d  760,  77  S.Ct.  815  (1956)   (patent 
infringement  action  within  exclusive  jurisdiction  of 
federal  Court  held  Imrred  by  findings  and  judgment 
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in  former  state  Court  suit  on  a  license  contract) ; 
Connelhj  v.  Balktuill,  174  F.Supp.  49;  (N.D.  Ohio 
1959),  af'd  per  curiam,  279  F.2d  685  (6th  Cir.  1960). 
(Rule  X  lOB-5  action  within  exclusive  jurisdiction  of 
federal  Court  held  barred  by  findings  and  judgment 
in  prior  state  Court  fraud  action)." 

But  the  real  burden  of  appellant's  argument  ap- 
pears to  be  simply  that  the  state  Court  erred  in  deny- 
ing him  money  damages  for  the  alleged  conversion. 
(O.Br.  9-12.)  However,  it  has  long  been  clear  that 
error  provides  no  basis  for  withholding  application 
of  the  principles  of  res  judicata.  The  efficacy  of  a 
judgment  simply  does  not  depend  upon  its  correctness. 
IB  Moore's  Federal  Practice  621.  Indeed,  the  sig- 
nificance of  the  doctrine  derives  from  this  very  fea- 
ture: its  application  requires  an  aggrieved  party  to 
invoke  his  appellate  remedies  rather  than  engage  in 
harassing  and  vexatious  relitigation.  As  stated  in 
Rubens  v.  Ellis,  202  F.2d  415,  418  (5th  Cir.  1953) : 

''The  doctrine  of  res  judicata  does  not  depend 
upon  whether  or  not  the  prior  judgment  was 
right.  It  rests  upon  the  finality  of  judgments  as 
a  matter  of  public  policy,  to  the  end  that  contro- 
versies once  decided  shall  remain  in  repose." 

In  siun,  appellant's  efforts  to  escape  the  doctrine 
of  res  judicata  must  be  rejected.  When  those  princi- 
ples are  applied  at  bar — as  appellant  all  but  recognizes 
in  his  brief — the  judgment  below  must  be  affrmed. 


^For  additional  recent  cases  invohang  federal  court  attribution 
of  estoppel  effect  to  state  Court  determinations  see,  e.g.,  Flood  v. 
Besser  Co.,  324  F.2d  590  (3d  Cir.  1963)  ;  Ballard  v.  First  National 
Bank  of  Birmingham,  259  F.2d  681  (5th  Cir.  1958);  Lyle  v. 
Bangar  &  Aroostook  B.B.  Co.,  237  F.2d  683  (1st  Cir.  1956). 
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II. 

ALL  CLAIMS  ASSERTED  AT  BAR  ARE  NEGATED  BY  THE 
FINDINGS  AND  JUDGMENT  ENTERED  IN  THE  SAN  MATEO 
SUPERIOR  COURT  AND  THE  POST-JUDGMENT  REFUSAL 
OF  APPELLANT  TO  REMOVE  THE  VESSEL. 

Appellee  relies  upon  the  doctrine  of  res  judicata  in 
both  of  its  familiar  aspects: 

(1)  the  pi-inciple  that  a  prior  judgment  is  an 
absolute  bar  to  a  subsequent  action  between  the  same 
parties  upon  the  same  claim  or  demand  (res  judicata 
strictly  so-called),  and 

(2)  the  principle  that  a  prior  judgment  consti- 
tutes an  estoppel  in  a  subsequent  action  between  the 
same  parties  as  to  matters  necessarily  litigated  and 
determined  even  though  the  subsequent  action  be  upon 
a  different  claim  or  demand  (collateral  estoppel).  See, 
e.g.,  IB  Moore,  Federal  Practice  621,  and  authorities 
cited;  Restatement  of  Judgments,  §§45-72. 

The  first  of  these  principles  unquestionably  pre- 
cludes relitigation  of  appellant's  "conversion"  claim 
as  well  as  his  claims  for  "unlawful  possession"  and 
"negligence"  at  least  so  far  as  they  relate  to  the 
period  prior  to  the  October  27,  1964  Superior  Court 
judgment.  As  stated  in  Flood  v.  Besser  Co.,  324  F.2d 
590  at  591  (3d  Cir.  1963)  : 

"...  In  such  a  case  the  plaintiff  is  precluded  not 
only  from  asserting  the  gi^ounds  of  complaint 
actually  litigated  in  the  prior  suit  but  also  all 
other  grounds  which  were  available  to  him  but 
which  were  not  put  forward  in  that  suit.  The 
plaintiff  may  not  prosecute  his  claim  piecemeal 
by  presenting  to  the  court  a  part  of  his  grounds 
and  reserving  others  for  another  day.  It  is  in  the 
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interest  of  both  the  nation  as  a  whole  and  its 
individual  citizens  that  there  should  be  an  end 
to  litigation  and  that  an  individual  should  not 
be  vexed  twice  for  the  same  cause.  Thus,  under 
the  doctrine  of  res  judicata  a  plaintiff  may  not 
split  his  cause  of  action  by  claiming  in  his 
original  suit  a  part  only  of  the  damages  which 
he  is  then  allegedly  entitled  to  recover  and  re- 
serving the  remaining  damages  for  a  later  suit. 
If  he  does  so  the  judgment  in  the  prior  suit  bars 
him  from  recovering  in  another  suit  the  damages 
which  he  could  have  claimed,  but  did  not,  in  the 
original  suit." 

Whatever  meaning  one  may  attribute  to  Sellick's 
claims  of  ''milawful  possession"  and  ''negligence",  it 
is  surely  clear  that  these  claims  are  precluded  by  the 
San  Mateo  judgment.  That  judgment  rests  upon  the 
following  findings : 

(1)  that  appellee  acted  in  accordance  with 
the  provisions  of  law  in  attaching  the  boat; 

(2)  that  appellee  did  not  willfully  deprive  ap- 
pellant without  appellant's  consent  of  the  use  and 
possession  of  the  boat  or  any  other  personal 
property ; 

(3)  that  appellee  did  not  convert  the  boat  and 
did  not  otherwise  violate  plaintiff's  rights  in  his 
personal  property; 

(4)  that  appellee  did  not  cause  damage  to  the 
vessel  by  reason  of  the  attachment  inasmuch  as 
the  fair  market  value  of  the  ''Hazzard  II"  re- 
mained constant  at  all  relevant  dates  through  and 
including  the  Sheriff's  return  and  the  date  of 
trial  in  San  Mateo  County; 
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(5)  that  even  if  Sellick's  rights  were  theoreti- 
cally invaded  by  reason  of  the  attachment,  ap- 
pellant is  estopped  from  seeking  recovery  for  any 
injury  by  reason  of  his  failure  to  promptly  file  a 
third  party  claim  or,  alternatively,  by  reason  of 
his  election  to  obtain  release  of  the  vessel  as  legal 
owner  through  a  third  party  claim. 

To  be  sure,  appellant  SeUick  has  been  adroit  enough 
to  plead  theories  which  may  appear  to  involve  claims 
distinct  from  those  litigated  in  the  San  Mateo  action. 
But  neither  the  federal  nor  the  state  courts  have  had 
any  difficulty  in  piercing  pleading  theory  so  as  to 
apply  the  doctrine  of  res  judicata  to  the  selfsame 
claim.  See,  e.g.,  Filice  v.  U.S.,  271  F.2d  782  (9th  Cir. 
1959)  ;  Restatement  of  Judgments  §§  48,  61-66.  The 
point  may  be  illustrated  by  two  California  cases: 
Wick  V.  Wick  Tool  €o.,  176  Cal.App.2d  677,  1  Cal. 
Rptr.  531  (1959),  and  Stafford  v.  Yerge,  129  Cal.App. 
2d  165,  276P.2d649  (1954). 

In  Wick  V.  Wick  Tool  Co.,  supra,  rescission  of  a 
license  agreement  was  initially  sought  on  six  specified 
grounds  of  alleged  false  representations.  The  Trial 
Court  found  that  no  false  representations  had  been 
made  in  inducing  the  entry  into  the  license  agreement. 
Plaintiff  tried  again.  In  a  second  action  damages  were 
sought  on  two  specified  grounds  involving  additional 
false  representations.  But  the  California  Court  of 
Appeal  perceived  that  the  alleged  right  to  recover 
was  once  again  leased  on  circumstances  involved  in 
the  making  of  the  license  agreement.  Accordingly,  the 
Court  held  res  judicata  applicable  notwithstanding  the 
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fact  that  different  relief  was  sought.  Similarly,  the 
bar  of  res  judicata  applied  even  though  the  two  ad- 
ditional grounds  of  false  representation  were  allegedly 
not  discovered  until  after  the  adverse  judgment  in 
the  first  action  became  final.  In  the  Court's  view  the 
plaintiff  in  the  first  action  was  obliged  to  allege  all 
purported  grounds  of  rescission  discoverable  with 
due  diligence;  he  was  not  entitled  to  split  his  cause 
of  action  for  relief  with  respect  to  the  license  agree- 
ment by  presenting  certain  grounds  for  relief  in  the 
first  action  and  thereafter  presenting,  in  a  second 
action,  other  groimds  for  relief. 

Here,  as  in  Wick,  appellant  has  devised  new 
theories  of  relief;  but  all  are  grounded  in  the  same 
factual  circmnstances,  namely,  Clipper  Yacht  Com- 
pany's alleged  wrongful  attachment  of  the  "Hazzard 
II".  Whatever  theoretical  artifact  Sellick  chooses  to 
describe  the  same  basic  facts,  he  cannot  escape  the 
doctrine  of  res  judicata. 

Equally  instructive  is  the  earlier  decision  of  Staf- 
ford V.  Yerge,  supra.  There,  a  fraud  claim  with 
respect  to  the  conveyance  of  certain  oil  and  gas  leases 
was  repeated  in  two  actions.  In  the  first,  plaintiffs 
claimed  the  right  to  royalties  and  demanded  an  ac- 
counting. In  the  second,  plaintiff  assignee  of  the  origi- 
nal plaintiffs  recast  his  action  to  seek  declaratory  re- 
lief and  a  determination  that  plaintiff  was  a  co-tenant 
with  certain  defendants  who,  it  was  alleged,  held  the 
royalties  in  trust  for  the  plaintiff.  Holding  that  the 
new  suit  was  barred  by  the  doctrine  of  res  judicata, 
the  California  Court  of  Appeal  rejected  plaintiff's 
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argument  that  res  judicata  requires  an  identity  of 
theories  upon  which  relief  is  sought.  Invoking  the 
well-recognized  principles  discussed  above,  the  Court 
held  that  the  relevant  identity  is  between  the  causes 
of  action,  not  the  theory  of  relief: 

".  .  .  Plaintiff's  request  for  a  declaration  of  the 
rights  of  the  parties,  for  a  determination  that  he 
is  a  cotenant  of  the  well,  and  that  the  royalties 
be  held  in  trust  for  him,  relates  to  the  remedy 
by  which  plaintiff  seeks  to  enforce  his  asserted 
right.  This  does  not  obviate  the  application  of 
the  doctrine  of  res  judicata.  (Tnano  v.  F.  E. 
Booth  &  Co.,  Inc.,  120  Cal.App.  345,  347  [8  P.2d 
174] ;  Pmios  v.  Great  Western  Packing  Co.,  supra, 
p.  639.)  Otherwise  a  party  could  keep  litigating 
the  same  claim  over  and  over  so  long  as  he,  or 
his  counsel,  was  ingenious  enough  to  contrive  new 
theories.  The  right  or  obligation  here  sought  to  be 
enforced  is  clearly  the  same  as  that  adjudicated 
in  the  Hotvard  case.  Res  judicata  was  therefore 
applicable."  129  Cal.App.2d  at  171-72. 

As  the  California  Appellate  Court  appreciated,  the 
purpose  of  both  suits  in  Stafford  was  to  obtain  a 
portion  of  the  royalties  on  the  oil  produced  from  a 
certain  well.  Although  different  relief  was  sought  and 
new  allegations  were  incorporated  in  the  second  com- 
plaint, the  Court  peremptorily  ended  the  harassing 
and  vexatious  litigation  by  applying  the  res  judicata 
doctrine.  Here  too,  similar  harassment  must  be  ended 
and  for  the  same  reasons.  Notwithstanding  plaintiff's 
new  theory  of  damages,  he  nevertheless  seeks  recovery 
for  an  alleged  invasion  of  his  rights  in  and  to  thj* 
"Hazzard  II"— the  very  same  set  of  circumstance 
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before  the  Superior  Court  of  San  Mateo  County. 
Sellick  has  had  his  '*go"  at  this  appellee;  he  is  not 
entitled  to  another. 

Both  aspects  of  the  doctrine  of  res  judicata  pre- 
clude Sellick's  efforts  to  pursue  claims  with  respect 
to  damages  supposedly  incurred  after  entry  of  the 
San  Mateo  Superior  Court  judgment.  As  clearly  ap- 
pears in  Appellant's  Opening  Brief,  the  claim  of 
*' continuing  damage"  presupposes  that  the  San  Mateo 
findings  are  erroneous  and  that  the  issues  therein 
determined  may  be  relitigated  in  this  forum.  Each 
j  and  every  theory  upon  ivhich  Sellich  seeks  recovery 
rests  upon  the  assumption  that  Clipper  Yacht  Com- 
pany perpetrated  a  wrongful  act  in  connection  with 
its  attachment  of  the  '^Hazsard  IF' — an  assumption 
foreclosed  by  the  San  Mateo  Superior  Court.  The 
point  may  be  illustrated  by  that  portion  of  appellant's 
brief  concerning  ''conversion".  Without  reference  to 
the  record  appellant  argues: 

"If  the  state  and  federal  court  feels  that  con- 
version did  not  occur  prior  to  the  judgment  of 
the  Superior  Court,  Comity  of  San  Mateo,  then 
it  has  occurred  since  then  as  the  conditional 
vendor  has  been  excluded  from  his  rights  by  ap- 
pellee's continuing  to  hold  the  vessel.  Of  course, 
conditional  vendees,  the  Heltons,  dod  [sic]  not 
pay  on  the  contract  when  they  do  not  have  the 
vessel."  O.Br.  p.  10. 

But    appellant    nowhere    explains    in    what    manner 

appellee  has  "excluded"  him  from  his  rights  as  con- 

!  ditional  vendor.   The  record   establishes  exactly  the 

'  opposite  to  be  true.  Appellee  has  not  and  does  not 
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challenge  appellant's  title  to  the  vessel  as  legal  owner. 
Indeed,  when  appellant  filed  his  third  party  claim 
appellee  honored  it.  Since  the  vessel's  release  to  ap- 
pellant on  March  17,  1964^a  date  preceding  the  San 
Mateo  judgment  hy  some  seven  months — Sellick  has 
enjoyed  and  continues  to  enjoy  the  right  to  take 
custody  of  the  vessel  and  do  with  it  as  he  chooses. 
But  appellant  has  belligerently  refused  to  remove  the 
vessel  insisting,  instead,  that  the  San  Mateo  judgment 
is  erroneous.  As  a  matter  of  law  appellant  cannot 
have  suffered  any  legal  damage  to  his  interests  ly 
reason  of  any  acts  or  omissions  of  appellee.  Any 
damages  he  may  have  incurred  including  any  deterio- 
ration in  the  state  of  the  vessel  following  the  Sheriff's 
return  of  March  17,  1964  is  proximately  attributable 
to  Sellick's  own  refusal  to  accept  the  necessary  conse- 
quences of  his  otvn  third  party  claim. 

Beyond  the  findings  and  the  judgment  of  the  San 
Mateo  Superior  Court  looms  the  unquestioned  fact 
that  since  March  17,  1964  Clipper  Yacht  Company 
has  repeatedly  asked  libellant  Sellick  to  remove  the 
"Hazzard  II"  from  appellee's  yacht  harbor  facilities. 
Yet  appellant  has  steadfastly  refused  to  do  so.'"  Oiu-e 


loAppellee  is  at  a  loss  to  understand  what  Sellick  means  when 
he  asserts  that  "Appellee  still  continues  U>  hold  the  vessel  use  the 
vessel  are  allowing  damage  to  the  vessel  to  continue  and  have  still 
not  released  the  vessel  to  the  Heltons."  O.Br.  p.  9.  So  -far  as  ap- 
pears in  this  record  since  June  1,  1962  conditional  vendee  Helton 
has  not  contacted  Clipper  Yacht  Company  or  shown  any  interest  m 
the  vessel.  Significantly,  appellant  has  never  denied  that  he  has 
consistentlv  refused  to  take  the  boat  away  even  though  asked  to 
do  so  bv  "appellee.  See  Reporter's  Transcript  of  Oral  Argument 
on  October  3,  1966  before  the  Court  below,  p.  5  et  seq.  On  Novem- 
ber 18  1966  appellee  filed  action  No.  47030  against  appellant  in 
Marin  County  Superior  Court  seeking  wharfage  fees  for  the  post- 
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again  it  is  clear  that  any  damages  Sellick  may  have 
incurred  since  March  17,  1964  are  proximately  caused 
by  his  own  failure  to  accept  appellee's  invitation  to 
take  the  vessel. 

In  sum,  the  findings  and  judgment  of  the  San 
Mateo  Superior  Court  coupled  with  appellee's  re- 
peated requests  to  libellant  seeking  removal  of  the 
vessel  are  dispositive  of  all  claims.  No  genuine  issue 
with  respect  to  any  material  fact  appears  in  the 
record."  Accordingly,  judgment  was  properly  entered 
below  pursuant  to  Rule  56  of  the  Federal  Rules  of 
Civil  Procedure. 


September  30,  1965  period,  an  injunction  directing  removal  of 
the  vessel  and  punitive  damages.  See  O.Br.  p.  7.  Sellick  appeared 
by  way  of  Answer  and  Cross-Complaint  and  the  matter  was  tried 
before  the  Honorable  Thomas  F.  Keating,  who  entered  his  Minute 
Order  indicating  judgment  for  Clipper  Yacht  Company  on  June 
19,  1967.  On  June  23,  1967  appellant  Sellick  filed  a  Petition  for 
Removal  to  the  United  States  District  Court  for  the  Northern 
District  of  California  (No.  47313). 

11  The  record  demonstrates  that  libeUant  could  not  file  an 
amended  pleading  complying  with  Judge  Sweigert's  interim  order. 
The  amended  libel  adds  nothing  to  the  original  by  way  of  fact 
allegations  supporting  any  claims  for  the  post-October  27,  1964 
J  period ;  nor  could  it  in  view  of  appellant's  own  refusal  to  take 
possession  of  the  vessel.  Accordingly,  the  first  cause  of  the 
amended  libel  does  not  and  cannot  provide  any  actionable  basis, 
whether  contractual  or  quasi-contractual,  for  a  claim  against  ap- 
]  pellee  for  the  vessel's  "unauthorized  use".  As  for  the  second  cause 
of  the  amended  pleading,  appellant  has  not  and  cannot  allege  facts 
showing  any  duty  on  the  part  of  appellee  to  care  for  the  vessel 
the  breach  of  which  might  constitute  negligence. 
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CONCLUSION 

For  the  reasons  stated  herein  it  is  respectfully  sub- 
mitted that  the  judgment  below  be  affirmed. 
Dated,  San  Francisco,  California, 
June  28,  1967. 
M.  Laurence  Popofsky, 
Curtis  M.  Caton, 

Heller,  Ehrman,  White  &  McAuliffe, 
Attorneys  for  Appellee. 


Certificate  of  Counsel 
I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

M.  Laurence  Popofsky, 
Attorney  for  Appellee. 
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NO.     2  15  2  9 
IN    THE    UNITED   STATES   COURT  OF   APPEALS 
FOR    THE   NINTH   CIRCUIT 

ILDIKO  NAGY, 

Appellant, 

vs. 

UNITED   STATES   DEPARTMENT  OF 
JUSTICE,    IMMIGRATION  AND 
NATURALIZATION  SERVICE, 

Respondent. 


APPELLANT'S   BRIEF 


Appellant,    a  twenty-one  year  old  single  female,    is  a  native 
and  citizen  of  Hungary.     That  on  December  1,    1964  she  entered 
the  United  States  at  New  York,    New  York  as  a  non- immigrant 
visitor  and  was  authorized  to  remain  in  the  United  States  until 
September  15,    1965.     On  November  26,    1965  appellant  was  granted 
ithe  privilege  of  a  voluntary  departure  in  lieu  of  the  institution  of 
deportation  proceedings,    such  departure  to  be  effective  on  or  before 
jDecember  6,    1965.     Appellant  did  not  depart  from  the  United  States, 
Ipursuant  to  an  Order  to  Show  Cause  and  Notice  of  Hearing  dated 
iFebruary  9,    1966  which  hearing  was  scheduled  on  February  17, 
1966. 

1. 


At  said  Order  to  Show  Cause  hearing  and  its  several  con- 
tinuances,   the  appellant  made  an  application  for  adjustment  of  her 
status  to  that  of  a  permanent  resident  pursuant  to  Section  245  of  the 
Immigration  and  Nationality  Act  (8  U.  S.  C.    1255)  and  requested 
temporary  withholding  of  her  deportation  pursuant  to  Section  243(h) 
of  the  Immigration  and  Nationality  Act. 

The  hearings  on  this  matter  proceeded  to  several  continued 
dates,    Reese  B.    Robertson,    Esq.    appearing  for  the  Service  and 
the  respondent,    now  appellant,    appearing  in  pro  per.     On  July  15, 
1966  a  special  inquiry  officer,    Louis  L.    Mattel  denied  appellant's 
requests  for  adjustment  of  status  pursuant  to  Section  245  and  denied 
;he  withholding  of  deportation  under  Section  243(h)  of  the  Act.     Said 
special  inquiry  officer  further  ordered  that  in  lieu  of  an  order  of 
ieportation,    the  respondent-appellant  be  granted  voluntary  departure 
without  expense  to  the  government.     Thereafter,    on  July  22,    1966 
ippellant,    through  counsel,    filed  a  Notice  of  Appeal  to  the  Board 
•f  Immigration  Appeals.     Said  appeal  was  denied  by  decision  of  the 
:hairman  of  the  U.    S.    Department  of  Justice,    Board  of  Immigration 
appeals  and  was  served  upon  appellant  on  or  about  November  30, 
966.     This  appeal  is  from  the  decision  of  the  United  States  Depart- 
lent  of  Justice,    Board  of  Immigration  Appeals. 

QUESTIONS   FOR    THE   COURT 

1.  Did  the  appellant  produce  sufficient  facts  to  invoke 

stay  of  deportation  under  Section  243(h)  of  the  Immigration  and 


Nationality  Act. 

2.  Was  appellant  entitled  to  adjustment  of  status  to 
permanent  resident  under  Section  245  of  the  Immigration  and 
Nationality  Act. 

3.  Was  appellant  denied  due  process  in  the  hearing 
before  the  special  inquiry  officer. 


I 

REGARDING    THE   STAY   OF   DEPORTATION 
UNDER  SECTION   243(1^  OF    THE   IMMIGRATION 
AND   NATIONALITY   ACT. 


Section  243(h)  of  the  Immigration  and  Nationality  Act  since 
1965  provides  that  the  Attorney  General  is  authorized  to  withhold 
deportation  of  an  alien  if  such  alien  would  be  subject  to  persecution 
on  account  of  (a)  race,    (b)  religion,    (c)  political  opinion.     The  case 
ofDunatv.    Hurney.    297  F.  2d  744  (3rd  Cir.    1961)  added  one  further 
element,    that  is,    the  complete  withdrawal  of  all  economic  opportunity 
'as  being  tantamount  to  persecution  under  Section  243(h).     It  is 
contended  herein  that  appellant  would  be  persecuted  on  account  of 
jher  political  activity,    her  religious  practice  and  by  the  imposition 
of  extreme  economic  hardship. 

On  Page  5  of  the  Decision  of  the  United  States  Department  of 
Justice,    Board  of  Immigration  Appeals,    it  contends  that  appellant 
is  "politically  unimportant  person".       Further,    it  is  concluded  that 
appellant  took  no  part  in  political  activity  either  in  Hungary  or  in 
the  United  States.     The  transcript  of  the  hearing  before  the  special 

3. 


inquiry  officer  contains  numerous  references  to  her  active  disobedi- 
ence,   in  that,    the  appellant  has  refused     during  her  employment  to 
join  any  political  activist  group.     Appellant  testified  [Transcript, 
p.    12,    lines  5-7J  that  even  in  high  school  she  refused  to  join  a 
Communist  youth  group  called  "Kis".     As  a  person  who  just  entered 
the  labor  market  in  Hungary,    the  Transcript  [p.    15,    lines  19-22] 
further  indicates  appellant's  refusal  to  join  any  organization  which 
had  a  political  motivation.     Appellant  stated  that  at  her  place  of 
employment  "they  wanted  to  force  me  to  join  the  young  people's 
Communistic  organization  in  this  factory,    but  I  didn't  want  to  join 
them".     Further,    appellant  testified  that  the    communist  party  leader 
was  aggravated  at  appellant  and  did  in  fact  make  attempts  to  block 
her  departure  from  Hungary  [Transcript,    p.    18,    lines  1-5]  although 
said  efforts  failed  due  to  time  limitation.     It  was  further  emphasized 
that  Mr.    Valko,    an  apparent  leader  of  a  Communist  organization, 
was  personally  involved  with  the  appellant,    in  that  said  person  intimi- 
dated the  mother  of  the  appellant.     Appellant  unequivocally  testified 
that  her  political  ideas,    to  wit:    her  love  for  the  United  States  was 
■expressed  to  her  supervisor  and  that  she  was  quite  vocal  for  her 
praise  of  the  United  States  [Transcript,    p.    21,    lines  20-23;    p.    20, 
lines  5-7]. 

I  It  must  be  noted  that  appellant,    at  the  time  of  her  departure 

from  Hungary  was  merely  19  years  of  age  and  had  just  entered  the 
labor  market  in  Hungary.     It  would  be  totally  unreasonable  to  expect 
greater  political  involvement  on  a  person  of  such  tender  age.     None- 
heless,    it  is  evident  from  the  aforesaid,    that  appellant  did,    in  a 
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negative  manner,    make  evident  her  displeasure  at  Communist 
activities,    organizations  and  her  employment,   which  was  dominated 
by  politically  activated  people. 

There  is  ample  evidence  to  sustain  appellant's  position  that 
she  would  be  persecuted  on  her  return  to  Hungary  on  account  of  her 
religion.     Admittedly,    the  majority  of  Hungarian  people  are  of 
•  Roman  Catholic  faith,    but,    it  was  not  established  as  to  the  proportion 
I  of  such  peoples  who  actively  participate  in  their  faith.     Appellant 

j  testified  [Transcript,    p.    14,    lines  7-18]  that  she  would,    in  fact,    be 

i 

I  persecuted,    not  because  she  is  of  the  Roman  Catholic  faith,    but 
because  she  actively  practiced  such  faith.     Further,    it  was  brought 

I  before  the  special  inquiry  officer  that  the  Communist  political  and 

i 

I  pseudo-political  officials  paid  special  attention  to  those  people  who 
Ipractice  their  religion  and  that  such  persecution  is  usually  manifested 
by  the  inability  of  such  person  to  receive  a  job  commensurate  with 
their  training  and/or  ability.     It  was  brought  out  [Transcript,    p.    14, 
lines  14-18]  that  the  appellant  received  a  "lower  position"  and  that 
despite  her  high  school  and  one  year  of  college  chemistry  training, 
ishe  was  required  to  work  as  a  bottle  washer. 

I  The  Dunat  case  (see  above)  indicated  that  there  must  be  a 

I 

jcomplete  withdrawal  of  all  economic  opportunity  in  order  that  it  be 

|tantamount  to  persecution  under  Section  243(h)  of  the  Immigration 

and  Nationality  Act.     Further,    it  is  conceded  that  mere  economic 

disadvantages  are  not  considered  persecution  under  the  cases  and 

the  laws  prior  to  the  present  adoption  of  Section  243    in  1965.     It  is 

respectfully  submitted  that  all  of  the  cases  requiring  complete 
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withdrawal  were  decided  at  the  time  Section  243(h)  required 
"physical  persecution".     Since  1965  the  requirement  of  physical 
persecution  has  been  eliminated.     The  appellant  would  not  be  de- 
prived of  all  economic  opportunity,    but,    as  it  is  clear  by  the  evidence 
presented,    she  would  be  compelled  to  do  only  menial  jobs  and  under 
the  present  status  of  this  Section,    it  is  submitted  that  same  would 
be  persecution. 

It  must  be  recognized  by  the  Honorable  Court  that  the 
appellant  was  without  representation  at  all  stages  of  the  hearings. 
That  evidence  of  greater  weight  could  have  been  submitted  by  the 
appellant  were  it  not  for  her  total  lack  of  understanding  of  the 
evidence  requested  of  her,    her  tender  age,    and  her  lack  of  funds 
ito  employ  counsel.     For  these  reasons,    the  Transcript  of  the 
hearing  must  be  taken  most  favorably  to  appellant  and  it  must  be 
recognized  by  the  Honorable  Court  that  the  Service  did  not  bring 
Iforth  any  evidence  to  the  controvention  of  the  facts  elicited  by  the 
appellant.     In  Sovich  v.    Esperdy,    319  F.  2d  291  (2nd  Cir.    1963) 
which  was  decided  prior  to  the  present  wording  of  Section  243(h)  is 
|also  relevant  herein.     The  letter  from  the  Department  of  State 
|(Exhibit  4)  clearly  points  out  that  under  the  Hungarian  law,    the 
appellant  is  in  violation  thereof  for  failing  to  return  to  said  Country 
land  that  the  penalties  are  very  severe.      The  severity  noted  in  said 
Exhibit  together  with  the  apparent  animosity  of  her  supervisor, 
Mr.    Valko,    and  her  refusal  to  join  any  Communist  organization  will 
:ertainly  be  determinative  of  her  penalty.      The  Sovich  case  states, 
.n  part,    as  follows: 

6. 
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"We  are  unwilling  to  believe,    however,    that  Congress 
has  precluded  from  relief  under  Section  243(h),    to  an 
alien  threatened  with  long  years  of  imprisonment, 
perhaps  even  life  imprisonment,   for  attempting  to 
escape  a  cruel  dictatorship.     Such  a  construction  of 
the  statute  would  attribute  to  Congress,    an  insensitivity 
to  human  suffering  wholely  inconsistent  with  our  national 
history.     We  hold,    therefore,    that  the  Attorney  General, 
through  his  delegate,    erroneously  construed  the  limits 
of  his  discretion  in  ruling  that  imprisonment  for  illegal 
departure  may  never  constitute  "physical  persecution" 
within  the  purvue  of  Section  243(h).  " 
In  said  case,    as  in  the  case  at  bar,    the  severity  of  the  penalty 
coupled  with  the  persecutions  on  account  of  political  activity,    religious 
practice  and  employment  discrimination  would  certainly  be  sufficient 
to  invoke  a  stay  of  deportation  under  Section  243(h). 


II 

REGARDING   THE   ADJUSTMENT  OF   STATUS 

UNDER  SECTION   245   OF    THE   IMMIGRATION 

AND   NATIONALITY  ACT. 


In  order  for  appellant  to  be  elligible  for  the  benefits  of 
Section  245  of  the  Immigration  and  Nationality  Act,    the  appellant  is 
required  to  establish  that  a  visa  is  readily  available  to  appellant  and 
under  provisions  of  8  C.  F.  R.    245.  1,    the  appellant  must  present  a 
certification  issued  by  the  Secretary  of  Labor  under  Section  212(a) 

7. 


(14)  of  the  Act.     The  decision  of  the  special  inquiry  officer  dated 
July  15,    1966  and  specifically  page  3  thereof,    indicates  that  the 
visa  office  of  the  department  of  State  for  the  month  of  July  discloses 
that  the  quota  for  Hungary  is  open  in  all  preferences  and  non- 
preference  categories  and  thus,    that  portion  of  the  appellant's 
requirement  has  been  met.     Evidence  at  the  continued  hearing  held 
on  July  15.    1966  indicated  that  on  July  11,    1966  (four  days  prior  to 
said  hearing)  appellant  received  a  license  as  a  cosmetologist  from 
the  State  of  California  [Transcript  p.    33,    lines  14-16].     It  was 
evident  that  the  receipt  of  the  license  from  the  State  of  California 
was  a  condition  precedent  to  the  receipt  of  a  clearance  by  the  Depart- 
ment of  Employment.     It  is  respectfully  submitted  that  the  special 
^inquiry  officer  should  have  continued  the  hearing  for  approximately 
thirty   days  enabling  the  appellant  to  obtain  such  clearance.     Were 
it  not  for  the  lack  of  continuance,    the  appellant  would  have  received 
such  labor  clearance  and  would  have  met  all  of  the  requirements 
of  Section  245  of  the  Immigration  and  Nationality  Act. 


Ill 

REGARDING  THE  DENIAL  OF  DUE  PROCESS 
OF  LAW  TO  APPELLANT. 


The  Courts  have  consistently  held  that  an  alien  in  deportation 
proceedings  is  entitled  to  due  process.     See  Sunjka  v.    Esperdy  (D.  C. 
^.Y.    1960).    182  F.    Supp.    280;    Blazina  v.    Bovehard  (C.  A.    N.J. 
961),    286  F.2d  507. 

8. 
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At  all  of  the  hearings,    appellant  was  informed  by  the  special 
inquiry  officer  as  to  her  right  to  representation  by  an  attorney  at 
"no  cost  to  the  United  States  Government"  [Transcript,    p.    1,    lines 
10-12].     The  appellant,    due  to  her  age  and  her  lack  of  funds,   pro- 
ceeded without  an  attorney  through  an  interpreter. 

It  is  respectfully  submitted,    that  the  appellant,    then,    a  21 
year  old  single  female,    unversed  in  the  processes  of  law,    the 
procedural  aspects  to  be  taken  and  the  gravity  of  the  proceedings, 
should  have  been  afforded  legal  counsel  at  the  expense  of  the  Govern- 
ment.    Although  deportation  proceedings  are  civil  in  nature,    the 
possibility  of  incarceration  during  deportation  proceedings  and  the 
penalty  of  deportation  makes  the  deportation  procedures  quasi 
criminal  in  fact.     It  is  respectfully  submitted  that  the  most  recent 
cases,    to  wit:    the  Dorado,    Escobedo  and  Miranda  clearly  reveal 
the  Supreme  Court's  thinking  in  that,    the  right  of  representation  by 
a  criminal  defendant  has  been  made  explicit.     An  alien,    such  as  the 
appellant  herein,    being  faced  with  the  return  to  a  hostile  environ- 
inent  and  the  substantial  probability  of  long  imprisonment  makes 
these  decisions  applicable  to  the  proceedings  herein. 

The  importance  of  legal  representation  for  no  other  purpose 
3ut  to  request  a  continuance  for  appellant  at  the  time  that  appellant 
received  her  license  as  a  cosmetologist  by  the  State  of  California, 
:learly  indicates  the  importance  of  such  representation. 


9. 


IV 

CONCLUSION 

Appellant  has  demonstrated  and  the  facts  attest  to  same, 
that  the  appellant  would  be  persecuted  and  that  an  adjustment  of 
status  would  have  been  granted  were  appellant  advised  of  the  contin- 
;uance  that  she  undoubtedly  would  have  received  were  she  asked  for 
I  same.     Appellant  requests  that  the  Honorable  District  Court  reverse 
jthe  decision  of  the  United  States  Department  of  Justice,   Board  of 
Immigration  Appeals  and  to  withhold  the  deportation  of  the  appellant 
under  Section  243(h),   or  in  lieu  thereof,   or  in  addition  thereto,   give 
appellant  an  opportunity  to  adjust  her  status  to  that  of  a  permanent 
jresident  under  Section  245(h). 

Respectfully  submitted, 

MAZIROW  &  SCHNEIDER 

By:  THOMAS  SCHNEIDER 

Attorneys  for  Appellant, 
Ildiko  Nagy. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
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Appellee. 


APPELLEE'S   BRIEF 


I 


JURISDICTIONAL  STATEMENT  AND 
STATEMENT  OF    THE   CASE 


On  August  30,    1954,    appellant  was  convicted  in  the  United 
States  District  Court  for  the  Southern  District  of  California, 

jCentral  Division,    upon  his  plea  of  guilty  to  a  two-count  information 

i 

Icharging  him  with  violating  Title  18,    United  States  Code,    Section 

|2113(a).     He  was  sentenced  on  that  date,    by  the  Honorable  William 

C.   Mathes,    to  a  period  of  imprisonment  of  18  years  on  Count  One 

■and  five  years  on  Count  Two,    said  sentences  to  run  consecutively 

|[C.  T.    3,    18].   —      Appellant  had  been  represented  by  an  attorney  at 

;!_/  C.  T.    refers  to  Clerk's  Transcript  of  Record  on  Appeal. 

1. 


all  stages  of  the  proceedings  [C.  T.    14]. 

On  May  12,    1966,    appellant  filed  a  Motion  pursuant  to 
Section  2255  of  Title  28,    United  States  Code,    claiming  the  United 
States  Attorney  had  made  unfulfilled  promises  to  the  petitioner  that 
"if  (petitioner)  would  waive  the  indictment  (Case  No.    23740)  charging 
petitioner  in  violation  of  Title  18  U.  S.  C.    §2113(d),    and  would 
thereafter  enter  a  plea  of  guilty  to  an  information  in  two  counts, 
charging  petitioner  in  violation  of  Title  18,    United  States  Code, 
Section  2113(a)",    the  Government  would  (1)  concede  that  the  petitioner 
had  not  used  a  revolver  in  the  perpetration  of  the  offense,    and 
(2)  recommend  to  the  court  at  the  time  of  sentencing  that  a  ten  year 
sentence  be  imposed  on  each  count,    both  counts  to  run  concurrently 
[C.  T.   4-5]. 

On  October  31,    1966,    the  Honorable  William  M.    Byrne, 
United  States  District  Judge  entered  an  order  denying  the  petitioner's 
motion  [C.  T.    18-20]. 

Appellant  filed  his  Notice  of  Appeal  on  October  31,    1966, 
together  with  his  designation  of  record  on  appeal  and  statement  of 
points  [C.  T.  21-24]. 

The  District  Court  had  jurisdiction  under  the  provisions  of 
Title  18,  United  States  Code,  Sections  2113(a)  and  3231,  and  Title 
28,    United  States  Code,    Section  2255. 

This  Court  has  jurisdiction  to  review  the  judgment  of  the 
District  Court  denying  appellant's  motion  pursuant  to  Title  28, 
United  States  Code,    Sections  1291,    1294  and  2255. 


2. 


II 

STATUTES  INVOLVED 

Title  18,    United  States  Code,    Section  2113(a)  provides,    in 
pertinent  part  as  follows: 

"Whoever,    ...    by  intimidation,    takes  .    .    . 
from  the  person  or  presence  of  another  any  property 
or  money  .    .    .    belonging  to,    or  in  the  care,    custody, 
control,    management,    or  possession  of,    any  bank  .... 

"Shall  be  fined  not  more  than  $5,  000  or 
imprisoned  not  more  than  twenty  years,    or  both.  " 

Title  18,    United  States  Code,    Section  2113(d),    provides: 

"Whoever,    in  committing,    or  in  attempting 
to  commit,    any  offense  defined  in  subsections  (a) 
and  (b)  of  this  section,    assaults  any  person,    or  puts 
in  jeopardy  the  life  of  any  person  by  the  use  of  a 
dangerous  weapon  or  device,    shall  be  fined  not  more 
than  $10,  000  or  imprisoned  not  more  than  twenty- 
five  years,    or  both.  " 
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Appellant's  motion,    the  denial  of  which  is  the  basis  of  the 
instant  appeal,    was  made  pursuant  to  the  provisions  of  Title  28, 
United  States  Code,    Section  2255,    which,    in  pertinent  part,    provides; 
"A  prisoner  in  custody  under  a  sentence  of 
a  court  established  by  Congress  claiming  the  right 

3. 


to  be  released  upon  the  ground  that  the  sentence 
was  imposed  in  violation  of  the  Constitution  or  laws 
of  the  United  States  .    .    .  ,    or  is  otherwise  subject 
to  collateral  attack,    may  move  the  court  which  im- 
posed the  sentence  to  vacate,    set  aside  or  correct 
the  sentence.  " 

■J^  nI*  n"^ 

1"*  T  'r 

"An  appeal  may  be  taken  to  the  Court  of 
Appeals  from  the  order  entered  on  the  motion  as 
from  a  final  judgment  or  application  for  a  Writ  of 
Habeas  Corpus.    ..." 

Ill 

STATEMENT  OF    FACTS 

The  Reporter's  Transcript  of  the  sentencing  proceedings,    as 
set  forth  in  petitioner's  motion  below,    discloses  the  following 
exchange  between  the  court,    and  the  Assistant  United  States  Attorney, 
Mr.    Harris: 

"MR.    HARRIS:    In  this  matter,    I  have  discussed 
the  matter  with  defense  counsel  Mr.    Rhodes.     He  is 
agreeable  that  the  defendant  waive  indictment,    and 
information  to  be  filed  charging  the  defendant  with  the 
violation  of  Title  18,    Section  2213(a). 

t"lt  seemed  that  according  to  the  defendant 
he  had  a  wooden  or  plastic  pistol  rather  than  an 
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actual  pistol;    although  the  testimony  of  our  witnesses 
thought  it  was  an  actual  pistol.     On  the  basis  of  that 
he  was  indicted  under  Section  2113(d),    use  of  a  -  - 
to  put  a  life  in  jeopardy  by  use  of  a  dangerous  weapon, 

"It  is  agreeable  with  the  Government  that  an 
information  in  the  two  counts  be  filed  charging  him 
with  a  violation  of  2113(a). 

"THE  COURT:    That  will  be  the  same,    I  take 
it,    as  Counts  -  - 

"MR.    HARRIS:    Three  and  Four,    your  Honor. 
"THE  COURT:    Counts  Three  and  Four  of  the 
indictment  in  Case  23740,    except  omitting  the  last 
paragraph,    namely,    the  paragraph  that  reads,    'In 
committing  the  offense  heretofore  charged  defendant 
Willie  Peele  did  assault  and  put  in  jeopardy  a  life 
of  another  person  .    .    .  "  et  cetera. 

"MR.    HARRIS:     That  is  correct. 
"THE  COURT:    ...    by  use  of  a  dangerous 
weapon  or  device,    namely,    a  revolver.  " 
(Reporter's  Transcript,    Los  Angeles,    California, 
Monday,    August  2,    1954).     [C.  T.    6-7]. 
rhereafter,    in  his  Order  Denying  Motion  Pursuant  to  Section  2255 
Df  Title  28,    United  States  Code,   Judge  Byrne  specifically  stated 
;hat,    even  disgarding  the  affidavits  of  the  two  Assistant  United 
States  attorneys  involved  in  the  proceedings  of  1954  denying  any 
promises  had  been  made  to  petitioner,    (1)  no  hearing  on  the  facts 
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was  necessary  in  this  case  and  it  could  be  decided  solely  on  the 
record  [C.  T.    19];     (2)  that  the  motion  and  the  files  and  records  of 
the  case  conclusively  showed  that  the   petitioner's  plea  of  guilty 
was  voluntary  [C.  T.    19];    and  (3)  that  petitioner  was  entitled  to  no 
relief  [C.  T.    20]. 

IV 
ARGUMENT 


NO   HEARING   WAS   NECESSARY   WHERE    THE 
MOTION  AND    THE    FILES   AND   RECORDS   OF 
THE    CASE   CONCLUSIVELY   SHOWED    THAT 
THE    PRISONER   WAS   ENTITLED    TO  NO  RELIEF. 


The  exitence  of  power  to  produce  the  prisoner  does  not, 
3f  course,    mean  that  he  should  be  automatically  produced  in  every 
Section  2255  proceeding,    or  that  a  hearing  need  always  be  held. 
iVhether  a  prisoner  should  be  produced  and  a  hearing  held  depends 
ipon  the  issues  raised  by  the  particular  case,    for  Section  2255, 
Title  28,    United  States  Code,    provides  that  no  hearing  is  necessary 
where  "the  motion  and  the  files  and  records  of  the  case  conclusively 
show  that  the  prisoner  is  entitled  to  no  relief".     Cf.    United  States 
/.    Fleenor,    177  F.  2d  482  (7th  Cir.    1949). 

P  In  the  instant  case,    the  court  made  a  specific  finding  that 

such  a  conclusive  showing  had  been  presented,    and  pointed  out  that: 
m  "...    assuming  the  truth  of  petitioner's  statement 

that  the  United  States  Attorney  promised  him  that 
if  he  entered  a  plea  of  guilty  to  §  2113(a),    the 
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Government  would  concede  that  he  was  not  armed 
with  a  dangerous  weapon,    that  is  exactly  what  was 
conceded  when  the  plea  was  accepted  to  §  2113(a) 
and  the  §2113(d)  charge  was  dismissed.  "    [C.  T. 
19,    the  court's  emphasis.  ] 

And  the  order  denying  petitioner's  motion  went  on  to  state 
that: 

"...    the  portion  of  the  transcript  quoted  by 
petitioner  clearly  indicates  the  court  was  not 
under  the  impression  that  the  charge  was  that  the 
offense  was  committed  with  a  loaded  revolver 
when,    in  reply  to  counsel's  statement,    '  .    .    .    it's 
the  defendant's  position  that  he  used  a  plastic  pistol 
and  not  a  revolver,    .    .    .  ,  '  the  court  replied,    'that's 
the  reason  the  information  was  filed  charging  him 
with  a  violation  of  §  2113(a),    whereas  the  indict- 
ment charged  him  with  a  violation  of  section  2113(d).  '  " 
[C.  T.    19]. 

Thus,    the  record  itself  disclosed  that  no  alleged  promises 
to  the  defendant  had  been  violated.     The  petitioner  received  exactly 
what  he  claimed  to  have  been  promised. 

Similarly,    the  record  itself  belied  the  petitioner's  claim 
for  relief  on  the  grounds  of  alleged  promises  of  a  recommendation 
by  the  United  States  Attorney  for  a  lesser-than-maximum  sentence. 
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Again,   the  Reporter's  Transcript,   as  quoted  in  Petitioner's  Motion 
below,   indicates  that  the  Assistant  United  States  Attorney  repre- 
senting the  Government  at  the  time  of  sentencing,    Mr.    Bevan, 
told  the  court  it  was  "the  Government's  position  that  in  respect  to 
a  case  of  this  nature  the  maximum  sentence  should  be  imposed" 
[C.T.    8]. 

The  record  does  not  disclose  that  this  recommendation 
was  objected  to  either  by  the  defendant  or  by  his  attorney  at  that 
time.     Yet,   the  petitioner  contended,    in  his  motion  under  Section 
2255,   that,    "The  foregoing  colloquy  between  the  court  and  Mr. 
Bevan,   the  United  States  Attorney  in  the  instant  case,   makes  it 
crystal  clear  that  his  previous  representation  to  petitioner  on  the 
2nd  day  of  August,    1954,   that  he  would  recommiend  a  sentence  of 
ten  (10)  years  in  return  for  petitioner's  pleas  of  guilty  to  the 
information  (was  made  and  not  honored).  "  [C.  T.    8]. 

This  colloquy  served  not  to  support  the  appellant's  conten- 
tion, but  rather  it  operated  as  a  total  discredit.     The  Government 
did  not  recommend  a  lesser-than-maximum  sentence,    nor  did  the 
Government  remain  nnute  --  instead,   the  maximum  sentence  was 
requested  by  the  United  States  Attorney.     In  light  of  the  fact  that 
nothing  was  said  to  the  court,   either  by  the  defendant  or  by  his 
attorney,   of  any  contrary  earlier  promises,   the  record  can  only 
be  viewed  as  conclusively  negating  the  petitioner's  claim.     And 
this  posture  of  the  record  was  further  crystallized  when  the 
petitioner  filed  his  motion  under  Section  2255  but  never  submitted 
an  affidavit  of  his  previous  attorney  who,   the  petitioner  said,   was 


present  when  the  Government  was  supposed  to  have  made  the 
alleged  promises. 

It  has  been  repeatedly  held  that  where  "the  factual  allegation 
is  contradicted  by  the  record  made  by  the  movant  during  the 
criminal  proceeding,    he  is  entitled  to  no  relief  and  his  motion  may 
Ibe  dismissed  without  a  hearing.  "    Lynott  v.    United  States,    360  F.  2d 
586,    588  (3rd  Cir.    1966). 

j  Here,    the  defendant  and  his  counsel  had  every  opportunity 

jto  tell  the  court  of  any  promises  or  coercion  used  to  induce  his 
plea.     "A  defendant,   having  been  represented  by  competent  counsel, 
having  been  given  every  opportunity  and  right  afforded  by  the 
law  and  having  entered  a  plea  of  guilty,    may  not,    without  some 
treasonable  basis,    come  into  court  years  later  and  repudiate  his 
jprior  plea.     It  is  not  the  intent  of  Section  2255  nor  the  meaning  of 
United  States  v.    Hayman,    to  require  a  hearing  upon  the  mere 
assertion  that  a  prior  plea  was  false.  "    Burgett  v.    United  States, 
237  F.  2d  247,    251  (8th  Cir.    1956),    cert,    denied  352  U- S.    1031, 
77  S.    Ct.    596.     In  the  instant  case,    almost  twelve  years  had 
elapsed  before  any  claim  was  made  that  the  plea  was  induced  by  a 
promise  as  to  sentence.     And  such  claim  was  directly  contradicted 
by  any  reasonable  reading  of  the  records  and  files  of  the  case. 
There  was,    therefore,    no  need  to  hold  a  hearing.     Machibroda  v. 
United  States,    368  U.  S.    487,    495(1962). 
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V 
CONCLUSION 

A  review  of  the  record  and  files  of  this  case  discloses  no 

error  prejudicial  to  the  rights  of  appellant  and,    accordingly,    the 

judgment  below  should  be  affirmed. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR.  , 
United  States  Attorney, 

ROBERT    L.    BROSIO, 

Assistant  U.    S.    Attorney, 
:  Chief,    Criminal  Division, 

WILLIAM  J.    GARGARO,    JR.  , 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 


/s/        William  J.    Gargaro,    Jr. 
WILLIAM   J.    GARGARO,    JR. 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Mauk  Seattle  Lumber  Co., 
Appellant, 


V. 

Alcan  Pacific  Co., 
Appellee. 

Appeal  from  the  United  States  District  Court 
FOR  THE  District  of  Alaska 


Honorable  Raymond  E.  Plummer,  Judge 


BRIEF   OF    APPELLANT 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  money  judgment  entered  by 
the  Honorable  Raymond  E.  Plummer,  sitting  without  a 
jury,  rendered  in  favor  of  the  appellee.  The  jurisdiction 
of  the  District  Court  was  based  upon  diversity  of  citizen- 
ship under  28  U.S.C.  1332.  Appellee  was  a  corporation 
organized  under  the  laws  of  the  State  of  Alaska,  with  its 
principal  place  of  business  in  Alaska.  Appellant  was  a 
corporation  organized  mider  the  laws  of  the  State  of 
Washington,  with  its  principal  place  of  business  in  Wash- 
ington. The  jurisdictional  allegations  of  the  complaint 
are  found  in  Paragraph  I  thereof  (R.  1),  which  allega- 


2 
tions   were   admitted   in   appellant's   answer,   Paragraph 
I  (R.  50),  and  which  were  found  by  the  court  in  Para- 
graph I  of  the  Findings  of  Fact  (R.  298). 

The  jurisdiction  of  the  Court  of  Appeals  is  based  upon 
28  U.S.C.  1291.  Final  judgment  for  the  appellee  was  en- 
tered on  November  4,  1966  (R.  326)  and  Notice  of  Ap- 
peal was  given  by  appellant  on  November  28,  1966  (R. 

335). 

STATEMENT  OF  THE  CASE 

In  April,  1961,  the  appellee,  Alcan  Pacific  Co.,  was 
awarded  a  contract  with  the  United  States  Government 
to  construct  additional  military  housing  at  Ft.  Greeley 
near  Fairbanks,  Alaska.  The  project  included  eight  build- 
ings, one  building  addition  and  associated  utilities  (R. 
298-299,  Finding  No.  2). 

The  appellant  Mauk  Seattle  Lumber  Co.,  a  lumber 
broker,  undertook  to  supply  the  lumber  and  plywood  re- 
quirements for  the  project  (R.  299,  Finding  No.  3). 

One  item  of  these  requirements  was  Type  II  %-inch 
plywood  siding,  1860  pieces,  at  a  price  of  $6,249.60.  This 
case  involves  only  this  Type  II  siding  which  is  hereafter 
referred  to  as  simply  "siding"  (R.  299,  Finding  No.  4). 

The  initial  shipment  of  1860  pieces  of  siding  arrived 
at  the  jobsite  in  late  May,  1961.  The  appellee's  superin- 
tendent examined  the  shipment  and  admitted  it  then 
looked  "very  bad,"  but  did  not  get  a  decision  on  the  ma- 
terial from  the  Government  Resident  Engineer  prior  to  com- 
mencing application  in  late  June  (Tr.  333).  The  Govern- 
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merit's  prompt  rejection  of  the  siding  on  July  1st  and  a 
formal  stop  order  on  July  3rd  were  ignored  and  appellee 
continued  to  apply  the  material  (R.  300,  Finding  No. 
7).  Much  of  appellee's  claim  involved  this  first  shipment 
but  the  evidence  showed,  and  the  trial  court  found,  that 
the  parties  entered  into  a  settlement  concerning  this  ship- 
ment (R.  300,  Finding  No.  8).  The  initial  shipment  is 
therefore  not  involved  in  this  appeal,  but  the  position  in 
which  appellee  placed  itself  by  its  own  conduct  in  failing 
to  get  immediate  approval  or  rejection  and  in  violating 
the  stop  order  is  significant. 

After  the  settlement  on  the  first  shipment,  1300  sheets 
of  plywood  were  required  to  complete  the  job  (R.  300, 
Finding  No.  8).  These  were  supplied  by  appellant  in 
subsequent  shipments.  While  portions  of  some  subsequent 
shipments  did  not  meet  specifications,  conversely  each 
shipment  contained  usable  sheets  (R.  301-302,  Finding 
No.  41).  Faulty  portions  were  in  each  instance  replaced 
by  the  appellant.  The  evidence  showed  and  the  trial 
court  also  specifically  found  that  there  were  sufficient 
good  sheets  in  each  subsequent  shipment  to  keep  ahead 
of  the  appellee's  requirements  as  construction  progressed 
and  no  delay  could  therefore  be  attributed  to  lack  of  suit- 
able siding  on  the  jobsite.  (R.  302-303,  Finding  No.  17). 

With  further  findings  that  the  project  had  been  plagued 
by  problems  and  delays  caused  by  numerous  other  sub- 
contractors, labor  disputes,  record  weather  extremes,  a 
multitude  of  contract  changes  and  numerous  other  causes 
in  no  way  related  to  the  siding  ( R.  306-308,  Findings  No. 
28-29),  and  it  appearing  that  the  project  was  actually 
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on  schedule  up  to  the  point  where  all  siding  was  com- 
pleted (R.  308-309,  Finding  No.  31),  the  trial  court  re- 
jected the  huge  claims  (prayer  of  complaint — $400,000.00, 
R.  2)  of  the  appellee  (R.  311,  Finding  No.  38). 
This  should  have  been  the  end  of  it. 

But  the  court  awarded  $26,000.00  damages  on  its  own 
complex  formula — on  a  theory  never  advanced  by  ap- 
pellee (R.  309-310,  Findings  No.  32-35).  In  order  to 
understand  the  basis  of  the  court's  award  and  the  faulti- 
ness  of  the  court's  reasoning  in  so  doing,  the  following 
must  be  understood: 

(a)  The  siding  was  ordered  and  supplied  in  standard 
4'  X  8'  sheets.  The  eight  buildings  involved  were  of  simple 
two-story  construction,  all  of  the  same  basic  design  (Ex- 
hibit H,  Building  Plans),  and  siding  was  to  be  applied 
in  three  rows  or  tiers  with  a  minimimi  of  cutting  and 
piecing  (Tr.  303-304).  The  upper  row  or  tier  covered 
the  second  story  walls  and  took  a  full  eight  foot  sheet.  The 
middle  tier  or  row  covered  the  first  floor  walls  and  was 
also  a  full  eight  foot  sheet.  The  third  or  lower  tier  cov- 
ered the  basement  or  foundation  above  ground  and  was 
approximately  five  feet  high  (Tr.  304). 

(b)  The  trial  court  based  its  damage  award  on  the 
premise  that  the  appellee  had  to  change  its  planned 
method  of  applying  siding  to  the  second  floor  walls  on 
those  four  or  five  buildings  which  were  completed  with 
the  1300  sheets  of  the  second  and  subsequent  shipments 
(R.  309,  Finding  No.  22).  Appellee  alleged  it  originally 
intended  to  apply  the  siding  to  the  second  floor  wall  fram- 
ing while  it  was  lying  flat  on  the  second  floor  deck  and 
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then  tilt  up  or  raise  the  framing  and  siding  with  hy- 
draulic jacks.  It  further  alleged  it  had  to  alter  this  plan, 
and  while  still  raising  the  framing  with  jacks,  it  there- 
after apphed  the  siding  to  the  erect  second  story  walls, 
using  men  on  scaffolding.  In  any  event,  this  tilt-up 
method  of  siding  application  involved  only  the  second 
floor  siding  or  one-third  of  the  siding  on  these  buildings 
(Tr.  305).  The  remaining  two-thirds  of  the  siding  to  go 
on  the  first  floor  and  basement  walls  was  to  be  installed 
in  exactly  the  same  way  under  either  method. 

(c)  The  only  comparison  between  cost  of  the  two  al- 
leged methods  of  applying  this  second  story  siding  was 
a  speculative  opinion  of  appellee's  superintendent  that 
the  latter  cost  three  times  as  much  as  the  former  (Tr. 
247-248). 

(d)  There  was  no  evidence  offered  as  to  the  time 
(man  hours)  or  cost  of  either  method  allegedly  used  to 
apply  siding,  hence  nothing  to  which  this  cost  compari- 
son could  be  applied.  The  only  evidence  even  remotely 
related  was  an  estimate  of  the  time  required  to  remove 
and  reapply  a  sheet  of  siding  on  a  previously  sided  build- 
ing. This  was  an  estimate  of  three  man  hours  per  sheet 
to  so  remove  and  replace  (Tr.  331-333). 

Keeping  the  foregoing  in  mind,  examine  the  damage 
award  of  the  trial  court  as  set  forth  in  Findings  of  Fact 
No.  32  through  35  (R.  309-310). 

"32.  Plaintiff's  plan  of  work  provided  that  the  ply- 
wood on  the  second  story  be  applied  to  the  framing 
while  it  was  lying  on  the  deck  in  a  horizontal  posi- 
tion. Thereafter  the  wall  sections  were  to  be  raised 
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to  a  vertical  position  by  the  use  of  hydraulic  jacks. 
This  technique  accelerated  construction  and  was  an 
economical  method  of  erecting  the  second  floor  fram- 
ing and  siding.  Buildings  846,  847  and  848  were  con- 
structed in  this  manner.  By  reason  of  the  fact  that 
the  plywood  siding  supphed  by  defendant  did  not 
meet  contract  specifications,  it  became  necessary  for 
plaintiff  to  revise  its  plan  of  work  bv  erecting  the 
framing  and  thereafter  applying  the  plywood  siding 
by  craftsmen  working  from  scaflFolding.  As  a  result 
of  this  change  in  the  plan  of  work  the  cost  of  apply- 
ing a  sheet  of  plywood  siding  was  increased  about 
three  times. 

"33.  There  remained,  at  the  time  of  this  change  of 
plans,  approximately  1300  sheets  of  plywood  siding 
to  be  applied.  It  required  approximately  3  man  hours 
per  sheet  to  apply  a  sheet  of  plywood  siding  to  the 
end  of  a  building.  This  is  the  best  comparison  ap- 
pearing in  the  record  for  placing  siding  on  the  side 
of  a  building.  The  cost  to  plaintiff  to  keep  a  work- 
man on  the  job  was  approximately  $10.00  per  hour. 

"34.  The  court  finds  that  the  cost  of  applying  the 
remaining  1300  sheets  of  plywood  siding  under  the 
revised  work  plan  was  approximately  and  reasonably 
$39,000.00,  computed  as  follows: 

"$10.00  per  man  hour  per  workman. 

"3  man  hours — $30.00  per  sheet. 

"1300  sheets  x  $30.00— $39,000.00. 

"35.  Plaintiff's  overall  increased  cost  resulting 
from  this  revision  in  plans  was  approximately  and 
reasonably  two-thirds  of  $39,000.00  or  $26,000.00." 

NOTICE  WHAT  THE  TRIAL  COURT  HAS  DONE 
HERE— IT  HAS  TREATED  ALL  1300  SHEETS  AS 
SECOND  FLOOR  SIDING,  whereas  only  ONE-THIRD 
of  the  1300  sheets,  or  a  maximum  of  433  sheets  could 
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be  affected  by  a  change  in  method  of  applying  second 
floor  siding.  The  remaining  two-thirds  were  required  to 
cover  the  first  floor  and  basement  walls.  Also,  if  it  takes 
at  most  three  hours  to  remove  and  replace  a  sheet  of  sid- 
ing, no  more  than  half  that  time  could  be  justified  for 
applying  only.  Hence  the  trial  court's  formula  for  cost 
should  not  exceed: 

$10.00  per  man  hour  per  workman. 
1.5  man  hours — $15.00  per  sheet. 
433  sheets  x  $15.00— $6,500.00. 

Apportioning  two-thirds  of  this  cost  to  damages  results 
in  a  maximum  award  of  $4,333.00— not  $26,000.00. 

Actually,  however,  it  had  already  been  clearly  estab- 
lished that  appellee  was  not  forced  by  siding  considera- 
tions to  alter  its  method  of  application.  Adequate  sid- 
ing was  always  available  at  the  job  to  be  applied  by  ap- 
pellee in  any  method  it  saw  fit  (R.  303,  Finding  17). 

ASSIGNMENTS  OF  ERROR 

Appellant  contends  the  District  Court  erred  in  the  fol- 
lowing respects: 

1.  The  court  erred  in  its  Finding  of  Fact  No.  32 
wherein  it  held  that  ( a )  appellee  revised  its  plan  of  erect- 
ing the  second  story  walls  "by  reason  of  the  fact  that  the 
plywood  .  .  .  did  not  meet  specifications"  and  (b)  that 
as  a  result  of  this  change  the  cost  of  applying  a  sheet  of 
siding  was  increased  about  three  times. 

2.  Error  is  further  assigned  to  Finding  of  Fact  No.  33 
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wherein  the  court  held  that  "It  required  approximately 
three  man  hours  per  sheet  to  apply  a  sheet  of  plywood 
siding.  .  .  ." 

3.  Error  is  assigned  to  Finding  of  Fact  No.  34  wherein 
the  court  found  a  total  cost  of  placing  1300  sheets  of  ply- 
wood to  be  3  man  hours  per  sheet  x  $10.00  per  man  hour 
X  1300  sheets,  or  a  total  of  $39,000.00. 

4.  Error  is  assigned  to  Finding  of  Fact  No.  35  whereia 
the  factor  of  "three  times"  described  in  Finding  of  Fact 
No.  32  (Assignment  of  Error  1  above)  is  used  to  im- 
pose two-thirds  of  the  $39,000.00  cost  figure  on  appellant, 
thereby  finding  appellee  damaged  in  the  sum  of  $26,- 
000.00. 

5.  Error  is  assigned  to  Conclusion  of  Law  No.  4 
where  appellee  is  found  to  be  the  prevailing  party  and 
entitled  to  attorneys'  fees. 

6.  Error  is  assigned  in  the  award  of  costs  to  appellee, 
because  the  only  purported  cost  bill  filed  within  the  time 
allowed  by  the  court  rules,  asking  for  the  sum  of  $12,- 
870.04,  was  not  a  compliance  with  court  rules  and  should 
have  been  stricken  as  frivolous. 

ARGUMENT  FOR  THE  APPELLANT 

1.   Summary  of  Argument: 

The  following  basic  points  will  be  established  in  this 
argument: 

A.  No  revision  of  the  erection  plan  of  appellee  could 
have  been  the  fault  of  appellant,  because  the  evidence 
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showed  and  the  court  affirmatively  found  that  there  was 
always  adequate,  suitable  siding  on  the  site  available  to 
appellee.  Therefore,  no  damages  can  be  awarded  against 
the  supplier. 

B.  The  figure  of  $39,000.00  used  as  the  cost  of  installa- 
tion of  siding,  adopted  by  the  court  in  Finding  of  Fact 
No.  32  was  based  upon  pure  speculation.  At  most,  the 
added  cost  referred  to  second-floor  siding  only,  not  to 
just  a  third-floor  siding.  Hence  this  figure  could  refer 
only  to  one-third  of  the  1300  sheets  the  court  mentions 
and  the  result  must  be  accordingly  reduced. 

C.  There  is  no  evidence  whatever  in  the  record  of  the 
man  hours  needed  to  apply  a  sheet  of  plywood  siding  to 
support  the  finding  of  three  hours  per  sheet  used  in 
Finding  of  Fact  No.  33.  The  only  evidence  at  all  related 
was  adduced  by  appellant  in  showing  certain  of  appel- 
lee's back  charges  to  be  inflated  and  fraudulent,  and  this 
was  that  it  took  three  hours  to  remove  and  replace  a  sheet 
of  plywood.  Therefore,  no  more  than  1^  man  hours  per 
sheet  could  be  considered  for  applying  siding  where  price 
removed  is  not  required.  Therefore,  the  final  figure  must 
be  further  reduced. 

2.  General  Observations: 

The  court  is  urged  to  remember  that  except  for  a  couple 
of  days  in  July,  1961,  when  Mr.  Lewis,  a  representative 
of  appellant  visited  the  job  site,  appellant  had  no  observer 
whatsover  on  this  construction  job  and  all  of  the  perti- 
nent facts  are  within  the  peculiar  knowledge  of  the  ap- 
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pellee.  Time  and  again  it  is  pointed  out  that  the  testi- 
mony of  appellee's  witnesses  did  not  correspond  to  its 
more  dependable  records,  e.g.,  its  daily  reports  (Ex.  46). 
This  prompted  the  trial  court  to  make  a  specific  finding 
resolving  the  conflicts  in  favor  of  the  records  (Finding 
No.  20,  R.  304).  The  confhcts  were  mainly  presented  by 
Mr.  Billimek,  appellee's  job  superintendent  (St.  Supp. 
33  and  37.38). 

3.   Sufficient  Siding  Available  at  All  Times: 

The  trial  court  has  carefully  set  out  the  evidence  in 
Finding  of  Fact  No.  9  through  17  showing  how  much 
good  siding  the  appellee  had  on  hand  at  all  times,  how 
much  it  needed  for  each  building,  and  that  appellee  did 
not  complete  enclosure  of  buildings  it  obviously  had 
ample  siding  to  cover  (Tr.  300-302).  These  findings  show 
that  while  appellee  had  more  than  enough  siding  for 
three  buildings,  846,  847  and  848  from  the  very  beginning, 
it  had  finished  none  of  them  by  the  time  the  second  ship- 
ment arrived  on  August  3rd.  With  the  second  shipment 
it  had  enough  to  finish  five  buildings,  846,  847,  848,  855 
and  875,  but  by  the  arrival  of  the  third  shipment  on 
August  23rd,  it  had  only  completed  one  small  building, 
No.  848.  With  the  third  shipment,  more  than  erumgh 
siding  was  available  to  complete  seven  buildings,  all 
except  one,  and  yet  it  was  a  full  week  thereafter  before 
the  second  building  was  completed.  The  trial  court  con- 
cludes this  complete  analysis  by  finding: 

"The  evidence  does  not  establish  what  delay,  if 
any,  lack  of  suitable  plywood  may  have  caused  plain- 
tiff (appellee)."  (Tr.  303) 
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Appellant  bad  a  duty  to  supply  suitable  siding.  Appel- 
lee could  not  be  damaged  unless  suitable  siding  was  not 
supplied  to  fill  its  needs  (regardless  how  much  after 
the  contract  date  the  siding  might  have  been  delivered). 
The  only  reason  appellant  could  be  blamed  for  any 
change  in  siding  appHcation  method  would  be  because 
the  siding  was  not  there  to  use  when  needed.  It  is  the 
appellee's  burden  of  proving  this  element  of  its  claim 
and  it  has  signally  failed  to  do  so.  While  its  oral  testi- 
mony bemoans  a  constant  lack  of  siding,  appellee's  reli- 
able records  of  its  construction  progress  (Ex.  46)  prove 
the  contrary  (R.  303-304,  Finding  No.  20). 

Bearing  on  the  practicability  of  this  tilt-up  method  it  is 
important  to  consider  that  the  wind  at  Ft.  Greeley  was 
vicious.  A  whole  concrete  block  wall  blew  down  on 
Bldg.  855  (Ex.  46,  July  10,  1961).  Building  No.  875 
was  blown  out  of  plumb  on  September  11,  1961  (Ex. 
46).  Added  bracing  of  the  buildings  was  required  because 
of  "the  high  winds  at  Greeley"  lest  they  be  blown  down 
(Tr.  189).  Repeated  reference  to  high  winds  is  found  in 
the  Daily  Reports  (Ex.  46).  A  framed  wall  without  siding 
is  much  like  an  airplane  wing  without  fabric  on  it.  A 
framed  wall  with  siding  applied  is  like  a  completed  wing. 
Although  denied  by  appellee,  it  is  submitted  that  tilting 
up  a  wall  frame  with  the  sail  area  of  siding  added,  in 
this  wind-swept  area,  would  be  foolhardy.  It  is  recog- 
nized that  this  conclusion  is  supported  only  by  the  above 
inferences  and  not  otherwise  in  the  testimony.  The  logic 
of  the  position  is  so  compelling  that  this  writer  could  not 
omit  it  from  this  brief. 
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4.   Comparison  Figure  of   "Three  Times"   Is  a  Guess 
and  Refers  to  Second  Floor  Siding  Only 

The  siding  affected  by  the  tilt  up  method  was  the  sec- 
ond floor  siding  only.  This  much  of  Finding  of  Fact  No. 
32  (R.  309)  is  correct.  The  second  floor  siding  was  only 
one-third  of  the  siding  on  each  building.  Mr.  Billimek, 
appellee's  job  superintendent,  admitted: 

"Q.  Now  on  the  construction  of  buildings,  there  are 
three  basic  tiers  of  siding,  isn't  that  correct? 

"A.  Yes.  One  is  only  five  feet. 

"Q.  The  bottom  is  five  feet,  and  the  next  two  are  full 
eight  foot  sheets? 

"A.  Yes."  (Tr.  303-4) 


"Q.  At  any  rate,  if  you  tilted  up  the  upper  story  on 
both  sides  and  the  ends,  if  you  did  tilt  up  the 
ends,  you  would  have  only  a  third  of  the  siding 
on  that  building,  would  you,  the  number  of  sheets? 

"A.  That's  correct."  (Tr.  305) 

Mr.  Billimek  also  admitted  that  the  tilt-up  procedure 
was  used  for  wall  frames  without  siding,  and  that  he  had 
used  his   special  jacks  for  that  purpose   (Tr.  315). 

The  court  obtained  its  cost  comparison  figure  of  "three 
times"  from  the  following  testimony,  wherein  appellee's 
counsel  was  questioning  Mr.  Billimek  about  a  percentage 
of  added  cost  due  to  siding  delivery  (Tr.  247-248): 

"Q.  The  next  question  is,  what  is  that  opinion? 

"A.  The  inefficiency  in  labor  due  to  the  job  not  being 
organized,  and  so  the  crew  in  the  mornings  when 
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they  go  to  work  didn't  know  what  they  were  going 
to  do.  They  just  put  their  overalls  on  and  worked 
instead  of  being  told  what  to  do  —  that  would  be 
roughly  20%. 

Then  as  far  as  the  siding  being  applied  the  way  we 
had  to,  you  know — if  we  could  have  applied  the 
siding  the  way  we  had  it  planned,  in  order  to  have 
the  walls  laying  down  and  applying  the  siding,  the 
way  we  had  to  do  it  cost  us  about  three  times  as 
much.  Instead  of  $12.00  a  square  foot,  it  probably 
cost  us  close  to  $40.00  a  square  foot." 

Note  the  court's  doubts  about  this  estimate  of  an  opin- 
ion, i.e.,  speculation,  at  the  time  this  testimony  was  re- 
ceived and  its  admission  "for  whatever  it's  worth"  (Tr. 
247). 

The  reference  to  $12.00  per  square  foot  and  $40.00  per 
square  foot  further  shows  that  Mr.  Billimek  was  merely 
pulling  figures  out  of  the  air.  At  the  lower  rate,  $12.00 
per  foot,  it  would  have  cost  $821,000  to  put  on  the  orig- 
inal 1856  sheets  which  were  4  ft.  x  8  ft.,  or  32  sq.  ft. 
each.  At  the  $40.00  rate,  the  figure  would  compute  to 
$2,944,000. 

THIS  "THREE  TIMES''  FIGURE  SHOULD  HAVE 
BEEN  TOTALLY  REJECTED.  IT  IS  NOWHERE  SUP- 
PORTED BY  FACT  OR  EXPLANATION.  But  even  in 
the  court's  use  of  it,  it  is  submitted  it  was  never  intended 
to  modify  more  than  the  siding  affected  by  the  loss  of 
the  tilt-up  method,  i.e.,  the  one-third  of  the  siding  that 
covered  the  second  floor  walls.  There  of  course  were  not 
1300  second  floor  sheets  that  could  have  been  aflFected 
by  this  alleged  change  in  method.  The  court  found  that 
the  appellee  used  this  tilt-up  process  on  the  first  three 
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buildings,  Nos.  846,  847  and  848  (R.  309,  Finding  No. 
32).  These  three  buiildings  had  a  total  of  488  sheets  on 
them  when  completed  (R.  301,  Finding  No.  13  and  R. 
202,  Finding  No.  15).  The  remaining  five  buildings, 
Nos.  855,  875,  876,  877  and  821,  including  all  three 
tiers  from  the  ground  up  through  the  second  floor,  con- 
tained approximately  1300  sheets  (a  precise  total  from 
Finding  No.  13,  R.  301,  indicates  1334  sheets). 

Again,  only  second  floor  siding  was  to  be  applied  to 
the  "walls  laying  down"  (Tr.  248).  If  this  factor  of  "three 
times"  was  to  be  used  at  all  it  should  have  applied  at 
most  to  the  one-third  of  the  1300  sheets  that  went  on 
the  second  floor  walls  of  these  five  buildings. 

5.  There  Is  No  Evidence  of  the  Time  to  Apply  a  Sheet 
of  Plywood  Siding 

The  figure  of  "Three  man  hours  per  sheet  to  apply  a 
sheet  of  plywood"  as  stated  in  Finding  No.  33  (R.  309) 
is  nowhere  found  in  the  evidence.  There  is  no  evidence 
from  which  it  can  be  inferred.  There  is  a  total  failure  of 
evidence  to  support  this  finding. 

The  only  statement  conceivably  related  is  found  in 
cross-examination  colloquy  between  Mr.  Billimek  and  ap- 
pellant's counsel  while  delving  into  a  series  of  back  charge 
claims  being  made  by  appellee,  as  set  forth  in  Exhibit 
45.  These  claims  totalled  some  $45,000.00,  nearly  $40,- 
000.00  of  which  is  for  some  4,360  man  hours  allegedly 
expended  to  "remove  and  replace  defective  siding" — sid- 
ing which  the  appellee  was  subsequently  proved  to  have 
wrongfully  put  up  in  violation  of  the  government  rejec- 
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tion  and  stop  order. 

It  having  been  initially  established  by  interrogatories 
and  its  own  testimony  that  appellee  could  claim  removal 
and  replacement  of  at  most  700  sheets  (R.  75,  St.  161) 
appellee's  superintendent  was  queried  on  a  reasonable 
time  for  removing  and  replacing  a  sheet.  Some  4360  hours 
for  this  seemed  high  indeed.  The  following  testimony 
was  ehcited  (Tr.  331-333): 

"Q.  Mr.  Billimek,  getting  back  to  what  might  be  a 
reasonable  time  for  removing  and  replacing  a  sheet 
of  siding,  let's  assume  you  have  a  five  man  gang. 
One  teamster,  he  can  drive  the  truck  and  so  forth, 
and  the  others  are  carpenters,  and  one  is  a  fore- 
man. How  many  sheets  of  plywood  could  that 
group  remove  and  replace  in  a  day? 

"A.  I  could  describe  it  better  by  wall  area.  I  should 
say  that  group  with  that  type  of  building  should 
probably  cover  20  or  25  feet  down  one  side  of 
the  building. 

"Q.  25  feet  down  one  side  of  a  building? 

"A.  20  or  25  feet.  It  wouldn't  be  25,  it  would  be  24. 

"Q.  Well  how  many  sheets  during  a  9  hour  period,  how 
many  sheets  could  they  put  up  and  remove? 

"A.  Well,  there  are  half  sheets,  and  I  don't  know  how 
many  sheets  it  would  take.  You  are  talking  about 
sheets.  Maybe  it  would  take  a  small  piece  that 
would  have  to  be  cut  and  fitted.  It  takes  longer  to 
put  that  on  than  a  full  sheet.  I  think  they  should 
cover  that  building  between  20  and  25  feet  down 
one  side,  either  the  side  of  the  building  or  the 
back.  The  ends  would  be  faster  as  there  are  no 
windows,  but  that's  an  average  on  the  side  of  the 
building. 

"Q.  How  long  would  it  take  to  do  one  end  of  a  build- 
ing? 
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"A.  They  should  complete  one  end,  that  crew  that  we 
mentioned  awhile  ago  should  complete  one  end 
in  one  day.  Of  course  the  ends  are  simple,  they 
are  all  full  sheets.  And  that's  under  good  working 
conditions. 

"Q.  Pardon. 

"A.  That's  under  good  working  conditions. 

"Q.  That's  18  sheets  on  the  ends,  plus  the  other  ma- 
terial, is  that  right? 

"A.  Yes. 

"Q.  So  that  four  men  in  nine  hours,  maybe  they  could 
do — 

"A.  We  were  talking  about  five  men,  weren't  we? 

"Q.  Let's  add  another  one  in  there  then.  Let's  say  five, 
and  that  would  be  about  45  man  hours  and  we 
should  do  at  least  15  sheets.  That's  about  three 
man  hours  per  sheet.  That's  a  pretty  healthy  esti- 
mate, isn't  it,  Mr.  Billimek? 

"A.  Under  certain  conditions  it's  not  bad. 

"Q.  How  bad  was  it? 

"A.  It  was  pretty  cold  during  September.  We  were 
still  getting  plywood  in,  you  know.  Just  before  the 
1st  of  October. 

"Q.  How  about  the  last  two  weeks  of  August?  That's 
not  bad  weather,  is  it? 

"A.  August  isn't  too  bad,  no.  I  mean  August  is  con- 
sidered a  good  month  up  here." 

This  testimony  showed  that  even  with  the  appellee 
trying  to  charge  the  appellant  for  removing  and  replac- 
ing siding  it  put  up  in  violation  of  the  government  order 
— only  2100  hours  (700  sheets  x  3  man  hours  per  sheet) 
could  be  justified  for  that  activity,  not  4360  as  appellee 
claimed  in  Exhibit  45.  A  further  comparison  with  appel- 
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lee's  daily  reports  (Ex.  46)  proved  these  back  charges 
to  be  largely  fraudulent  fabrications.  There  was  no  re- 
moval and  replacing  of  any  siding,  on  any  building  after 
September  5th  (R.  304-305,  Finding  of  Fact  No.  22). 
Yet  these  bogus  back  charges  described  week  after  week 
of  "removing  and  replacing  defective  siding"  on  through 
October  9,  1961  (Ex.45). 

When  challenged  to  refute  this  evidence  of  fraud,  ap- 
pellee had  to  admit  (Tr.  Sup.  60-61): 

"Next,  what  about  the  back  charges?  Well,  we 
recognize.  Your  Honor,  the  problem  inherent  in 
supporting  those  back  charges.  We  feel  that  the  ex- 
planation is  for  them  that  they  are  improperly  re- 
flected, actually,  as  removing  and  replacing  siding, 
and   by   an  inarticulate   description   so   indicated." 


"We  feel  with  respect  to  those  they  were  not  actu- 
ally removing  and  replacing  siding.  .  .  ." 

A  beautifully  prepared  "record"  in  minute  detail — 
names,  hours,  rate,  overtime,  etc. — suddenly  becomes  "in- 
articulate" when  found  to  describe  events  that  never  took 
place. 

It  is  true  that  evidence  is  generally  admitted  for  all  pur- 
poses. It  is  conceivable  that  evidence  which  proves  a  party 
is  making  a  fraudulent  claim  on  one  issue  could  be  used 
to  aid  that  same  party  in  another  issue.  BUT  IT  IS  AB- 
SOLUTE ERROR  FOR  THE  TRIAL  COURT  TO 
CHANGE  THE  DEFINITION  OF  THIS  "THREE  MAN 
HOURS  PER  SHEET"  FROM  THE  TIME  REQUIRED 
TO  REMOVE  AND  REPLACE  SIDING  TO  THE  TIME 
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REQUIRED  TO  PLACE  IT  ONLY.  Under  these  particu- 
lar circumstances  it  seems  especially  unjust. 

A  most  charitable  inference  in  favor  of  appellee  would 
be  that  the  two  processes  of  removal  and  re-^pplication 
are  equivalent  and  hence  each  would  require  1^  man 
hours  per  sheet.  On  the  other  hand,  appellee  was  in  ex- 
clusive possession  of  all  the  facts,  appellee  had  the  burden 
of  proof,  appellee  obviously  spent  time  producing  bogus 
records  on  man  hours  engaged  in  siding  endeavor,  but 
produced  no  evidence  on  this  critical  point.  IT  WOULD 
BE  IN  NO  WAY  UNJUST  OR  UNFAIR  TO  REFRAIN 
FROM  STRAINING  THIS  EVIDENCE  IN  APPELLEE'S 
FAVOR  AND  TO  HOLD  THAT  APPELLEE  SIMPLY 
FAILED  TO  ESTABLISH  ITS  CLAIM  IN  TOTO. 

6.   Cost  Bill  of  Appellee 

In  the  manner  that  is  typical  of  the  style  of  appellee 
in  making  a  claim,  this  cost  bill  for  $12,835.38  (R.  327- 
328)  for  a  seven-day  trial  is  outrageous.  One  is  tempted 
to  review  it  with  some  levity  now — ^but  only  after  recov- 
ering from  the  shudder  of  what  would  have  happened 
if  prompt  objection  had  not  been  made.  Could  this  have 
resulted  in  a  judgment  for  that  sum? 

Look  at  some  of  the  items  listed.  "William  G.  Jones, 
$4,603.95" — what  does  this  mean  and  why  try  to  charge 
appellant  for  it?  David  Rose,  part  of  a  $699  motel  bill, 
and  $1700.00  for  "services."  This  was  claimed  for  the  man 
who  was  indicted  for  fraud  against  the  government,  after 
an  F.B.I,  investigation,  on  this  very  job,  when  he  tried 
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to  pass  one  coat  of  paint  as  compliance  with  specifica- 
tions (Tr.  40).  He  never  took  the  stand. 

The  judgment  was  filed  on  November  4,  1966  (R. 
326)  and  the  original  cost  bill  ten  days  later,  on  Novem- 
ber 16th  (R.  327,  328).  The  applicable  court  rules  pro- 
vide: 

Rule  15.  Costs. 

"(1)  The  party  in  whose  favor  .  .  .  shall  .  .  .  serve 
.  .  .  and  file  .  .  .  in  no  event  later  than  ten  (10)  days 
after  notice  of  the  entry  of  the  decree  or  judgment) 
his  bill  of  costs.  .  .  . 

"(2)  Such  bill  of  costs  shall  distinctly  set  forth 
each  item  thereof  so  that  the  nature  of  the  charge 
can  readily  be  understood.  .  .  . 

"(3)... 

'X4)  .  .  .  The  rate  for  witness  fees,  mileage  and 
subsistence  is  fixed  by  Sec.  21.3  of  Chapter  1,  Title 
28  of  the  Code  of  Federal  Regulations." 

CFR  Sec.  21.3  provides  for  the  following  basic  rates 
specifically  for  the  District  Courts  of  Alaska: 

Witness  attendance — $4.00  per  day. 

Subsistence  if  away  from  home — $15.00  per  day. 

Travel — cheapest  first  class  rate  if  by  common  carrier. 

The  $12,835.38  claim  is  not  minimal  compliance  with 
the  above  rules.  It  should  be  treated  as  a  nullity.  Sub- 
sequent attempts  to  amend  it,  pare  it  down,  occurring 
after  the  ten  days  for  filing  thereof  should  not  be  per- 
mitted to  cure  ts  basic  defects.  The  objections  made  by 
appellant's  counsel  (R.  343-345)  should  have  been  grant- 
ed and  the  cost  bill  stricken  as  frivilous. 
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8.   Applicable  Legal  Principles 

The  Trial  Memorandum  of  appellant  (R.  129-136)  and 
the  appellant's  Memorandum  in  Support  of  Ck)nclusions 
of  Law  (R.  279-287)  sets  forth  the  law  apphcable  to  this 
situation.  Only  short  excerpte  wiU  be  repeated  here  re- 
affirming the  basic  legal  principles  which  apply. 

Appellee,  as  plaintiff,  had  the  burden  of  proof  of  its 
claims.  As  stated  in  U.S.  v.  Griffith,  Gornall  &  Carman, 
Inc.,  210  F.  Supp.  11: 

"The  fact  of  damage,  however,  must  be  proved  to 
a  certainty.  Mathematical  exactness  as  to  the  amount 
is  not  required  but  the  evidence  must  form  a  basis 
for  a  reasonable  approximation.  The  court  must  have 
before  it  such  facts  and  circumstances  to  enable  it 
to  make  an  estimate  of  the  damage  based  upon  judg- 
ment, not  guesswork. 


"The  actual  damages  which  will  sustain  a  judg- 
ment must  be  established,  not  by  conjectures  or  un- 
warranted estimates  of  witnesses,  but  by  facts  from 
which  their  existence  is  logically  and  legally  infer- 
able." 

The  appellee  knew  from  the  time  of  arrival  of  the  first 
shipment,  in  May,  1961,  that  it  was  in  all  probability  de- 
fective, and  kept  this  fact  from  the  government  inspectors 
until  they  began  to  apply  the  material.  In  so  doing,  all 
possible  re-order  time  between  May  29th  and  July  3rd 
was  lost  (Tr.  333,  334).  They  wrongfully  continued  apply- 
ing the  material  when  told  to  stop.  This  certainly  violates 
the  rule  as  announced  in  Anchorage  Independent  School 
District  v.  Stevens,  370  P.2d  531  (Alaska  Supreme  Court, 
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April  3,  1962),  wherein  it  is  stated: 

"It  is  a  cardinal  rule  in  the  law  of  damages  that 
a  plaintiff,  with  an  otherwise  valid  right  of  action,  is 
denied  recovery  for  so  much  of  the  losses  as  are 
shown  to  have  resulted  from  failure  on  his  part  to 
use  reasonable  efforts  to  avoid  or  prevent  them." 

As  also  stated  in  Razey  v.  J.  B.  Colt  Co.,  106  App.  Div. 
103,  106,  94  N.Y.S.  59: 

".  .  .  Where  the  plaintiff  seeks  to  recover  damages 
for  a  breach  of  general  warranty,  which  are  usually 
the  difference  between  the  value  of  the  thing  as  it 
is  in  fact  and  as  it  was  warranted  to  be,  the  question 
of  negligence  does  not  enter;  but,  where  he  seeks  to 
recover  consequential  damages  he  should  not  be  per- 
mitted to  recover  for  his  own  negligence.  It  has  fre- 
quently been  said  that  such  damages  are  recover- 
able as  may  reasonably  be  said  to  have  been  within 
the  contemplation  of  the  parties.  Warranty  is  not  in- 
surance, and  there  is  nothing  in  this  contract  to  in- 
dicate that  either  party  supposed  the  defendant  was 
to  answer  for  the  plaintiff's  carelessness." 

CONCLUSIONS 

There  was  always  adequate  siding  on  the  job  com- 
mensurate with  appellee's  construction  progress.  This 
means  appellee  had  the  choice  to  use  any  method  of  sid- 
ing erection  it  desired.  Appellee  indicates  it  did  not  use 
the  second  story  siding  method  it  allegedly  anticipated. 
It  may  have  decided  that  prudence  was  a  virtue,  and 
after  Building  855  blew  down  on  July  10th  it  aban- 
doned any  thought  of  the  tilt  up  method.  No  damages 
should  have  been  awarded  appellee  for  the  alleged  re- 
vision of  method. 
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If  the  appellee  merits  any  award,  the  following  must  be 
considered: 

The  record  indicates  that  a  figure  of  three  hours  was 
for  removal  and  replacement  of  a  sheet,  not  merely  the 
placement  of  a  sheet  (St.  331-333).  The  witness  giving 
this  estimate  admits  this  is  a  healthy  estimate  except 
under  conditions  of  extreme  cold,  which  did  not  prevail 
prior  to  the  closing  in  of  the  buildings.  It  is  submitted 
that  the  time  for  placement  of  a  sheet,  as  opposed  to  three 
houses  for  the  removal  and  replacement,  could  not  exceed 
one  and  one-half  hours,  giving  plaintiffs  all  benefit  of 
inference.  It  would  follow  from  this  element  alone  that 
the  $26,000.00  item  of  damages  in  Finding  No.  33 
should  initially  be  reduced  to  $13,000. 

Furthermore,  it  appears  in  the  record  that  Mr.  Billimek 
(at  St.  248)  was  estimating  a  factor  of  three  when  talking 
about  the  upper  tier  of  siding,  the  only  tier  that  was  to 
be  applied  to  the  frame  while  lying  flat  and  then  tilted 
up  (St.  305).  The  other  two  tiers,  being  that  covering 
the  first  floor  walls  and  the  short  tier  covering  the  base- 
ment above  ground  (St.  303-304)  were  in  fact  applied 
in  the  manner  originally  intended.  Thus,  since  only  one- 
third  of  the  remaining  1300  sheets  took  additional  time 
to  install,  the  factor  should  be  applied  only  to  433  sheets 
and  the  $13,000.00  award  further  reduced  to  $4,333.00. 

The  trial  court  had  this  case  under  advisement  for  some 
14  months  before  it  rendered  its  decision.  After  some  four 
months  the  court  indicated  its  disposition  to  make  an 
award  for  appellee  but  indicated  serious  difficulties  with 
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finding  an  amount. 

Ten  months  later,  the  trial  comt  made  its  award  which 
was  large  enough  to  make  appellee  the  "prevailing  party." 
Appellee's  entire  argument  on  May  26,  1966  is  in  the 
I  Transcript  (Tr.  Supp.  1-39,  56-65)  and  no  mention  of 
'  this  award  formula  is  even  suggested.  The  same  is  true 
'■  of  appellee's  description  of  its  damage  given  in  answers 
i  to  interrogatories  (R.  81-83,  111-115). 

This  record  presents  no  legally  sufficient  reasons  for 

;  awarding  tens  of  thousands  of  dollars  to  this  non-dam- 

,  aged  party.  The  judgment  should  be  reversed  with  the 

deletion  of  the  damage  award,  costs  and  attorneys'  fees 

in  favor  of  appellee.  The  cross-claim  award  in  favor  of 

appellant  for  which  there  is  no  contest  should  be  affirmed. 

Respectfully  submitted, 

Casey  &  Pruzan 
By  John  F.  Kovarik 

Attorneys  for  Appellant 
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CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules.  ^ 

John  F.  Kovarik 
Of  Attorneys  far  Appellant 

APPENDIX  OF  EXfflBITS 

Only  three  of  the  Exhibits  were  made  a  part  of  the 
record: 


Exhibit 

No. 

Description 
of  Exhibit 

Offered  Admitted 

Plaintiffs  1-E 

Schedule  Submitted 

to  Goverrmient 

Tr.  249      Tr.  249 

Plaintiffs  1-F 

Billimek  Schedule 

Tr.  108      Tr.  108 

Defendant's  G 

Schedule  Approved 

by  Government 

Tr.  250      Tr.  251 

Because  of  their  size,  Exhibit  45,  Back  Charges,  and 
Exhibit  46,  Daily  Reports,  were  not  made  a  part  of  the 
record  on  the  recommendation  of  the  Clerk  of  Court  who 
suggested  they  be  reviewed  by  the  court  in  their  original 
form  with  reproduction. 
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EV  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Mauk  Seattle  Lumber  Co., 
Appellant, 


V. 


Alcan  Pacific  Co., 
Appellee. 


Appeal  from  the  United  States  District  Court 
FOR  the  District  of  Alaska 


Honorable  Raymond  E.  Plummer,  Judge 


BRIEF   OF    APPELLANT 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  money  judgment  in  favor  of 
plaintiff-appellee,  entered  by  the  District  Court  sitting 
without  a  jury.  The  court's  jurisdiction  was  based  upon 
diversity  of  citizenship  under  28  U.S.C.  1332,  appellee 
being  an  Alaska  corporation  and  appellant  being  a  Wash- 
ington corporation.  The  jurisdictional  facts  are  pleaded 
in  Par.  1  of  the  Complaint  (R.  1),  admitted  in  Par.  I  of 
the  Answer  (R.  50),  and  found  by  the  court  in  Par.  I  of 
the  Findings  of  Fact  (R.  298). 

Jurisdiction  of  the  Court  of  Appeals  is  based  upon  28 
U.S.C.  1291. 
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Judgment  for  appellee  was  entered  November  4,  1966 
(R.  326).  Notice  of  Appeal  was  given  by  appellant  on 
November  28,  1966  (R.  335). 

STATEMENT  OF  THE  CASE 

Appellee  sued  appellant  for  $400,000  damages  for 
claimed  faulty  delivery  of  a  little  more  than  $6,000  of 
plywood  to  be  used  on  appellee's  $2,000,000  housing 
construction  contract. 

Appellee,  Alcan  Pacific  Co.  (hereinafter  referred  to 
as  "Contractor"),  entered  into  a  $2,000,000.00  contract 
with  the  United  States  to  construct  military  housing  at 
Ft.  Greeley,  Alaska. 

Appellant,  Mauk  Seattle  Limiber  Co.  (hereinafter  re- 
ferred to  as  "Supplier"),  subcontracted  with  the  Con- 
tractor to  supply  on  the  jobsite  1860  pieces  of  Type  II  %- 
inch  plywood  siding  at  a  price  of  $6,249.60. 

The  Contractor  sued  the  Supplier  for  $400,000.00  for 
breach  of  this  subcontract,  allegedly  arising  out  of  the 
Supplier's  failure  to  timely  furnish  acceptable  plywood 
siding  at  the  jobsite. 

The  trial  court  awarded  damages  of  $26,000.00  (from 
which  this  appeal  is  being  taken),  and  an  additional  $1,- 
117.28  for  incidental  items  (which  is  not  being  appealed 
from). 

The  facts  are  as  follows: 

The  full  1860  pieces  of  siding  were  delivered  to  the 
job-site  by  the  Supplier.  The  Contractor's  Superintendent 
examined  the  shipment,  found  it  to  look  "very  bad,"  but 
nevertheless  commenced  to  have  it  applied  without  ob- 
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taining  a  decision  on  the  material  from  the  Government 
Resident  Engineer  (Tr.  333).  The  Government  promptly 
rejected  the  siding,  and  issued  a  formal  stop  order.  The 
stop  order  was  ignored,  and  the  Contractor  continued  to 
apply  the  siding  (R.  300,  Finding  No.  7). 

Much  of  the  trial  involved  the  Contractor's  claim  for 

damages  arising  from  this  initial  shipment.  However,  the 

i  evidence   showed,   and   the   trial   court   found,   that  the 

parties  had  entered  into  a  complete  settlement  concern- 

|ing  this  shipment  (R.  300,  Finding  No.  8).  The  settle- 

I  ment  included  the  Supplier  giving  the  Contractor  a  credit 

j  of  $2,000.00  to  cover  the  application  and  removal  of  the 

below-grade  siding  and  for  reloading  and  sorting  the  re- 

,  maining  siding.  In  addition,  Supplier  agreed  to  replace 

i  1300  pieces  of  siding  which  did  not  meet  specifications 

j(R.  300,  Finding  No.  8). 

I  These  1300  pieces  were  furnished  by  the  Supplier  in 
I  subsequent  shipments.  Portions  of  subsequent  shipments 
I  did  not  meet  specifications,  and,  conversely,  each  ship- 
j  ment  contained  usable  sheets  ( R.  301-2,  Finding  No. 
14). 

Thus,  notwithstanding  that  some  of  the  plywood  was 
faulty,  there  were  always  enough  usable  sheets  to  keep 
ahead  of  the  Contractors  requirements  as  construction 
progressed.  This  was  specifically  found  by  the  cowt  in 
Findings  Nos.  13,  14,  15,  16  and  17  (R.  9,  10,  11). 

Not  only  did  the  trial  court  find  that  there  was  always 
sufficient  good  plywood  on  hand  to  meet  the  Contractor's 
requirements,  as  above  stated,  but  in  answer  to  the  Con- 
tractor's claim  that  it  was  delayed  by  lack  of  adequate 
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plywood,  the  court  entered  Finding  17   (R.  11)   which 

states: 

The  evidence  does  not  establish  what  delay,  if  any, 
lack  of  available  suitable  plywood  may  have  caused 
plaintiff. 

The  court  affirmatively  found  that  all  delays  in  con- 
struction resulted  from  causes  other  than  the  plywood 
delivery  schedule.  We  quote  Findings  of  Fact  28  and 
29  (R.  306-308): 

28.  From  the  beginning  plaintiff's  project  was 
plagued  by  problems  and  delay  caused  by  the  exca- 
vation subcontractor,  the  catering  subcontractor,  the 
painting  subcontractor,  mechanical  subcontractor, 
flooring  subcontractor,  material  problems,  and  lack 
of  detail  information.  THESE  DELAYS  WERE  IN 
NO  WAY  RELATED  TO  THE  PLYWOOD  SID- 
ING. 

29.  The  progress  of  the  work  on  Contract  1544  was 
subjected  to  other  delays  resulting  from  the  follow- 
ing: 

a.  Changes,  omissions  and  mistakes  in  the  plans  and 
specifications,  and  additional  work  ordered  by  the 
Government. 

b.  A  labor  dispute.  .  .  . 

c.  A  record  breaking  rainfall  during  the  year  1961  and 
a  record  cold  breaking  spell  during  that  winter. 

d.  Numerous  other  delays.  .  .  . 

e.  The  combination  of  the  changes,  additional  work 
and  delays  seriously  changed  the  conditions  of 
plaintiff's  contract  with  the  Government  and  the 
labor  dispute  and  strike  caused  a  major  delay  in 
the  construction  schedule. 

Notwithstanding  the  fact  that  there  was  always  enough 
suitable  plywood  on  hand  to  meet  the  Contractor's  re- 
quirements, and  that  the  delays  were  caused  solely  by 
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the  multitude  of  other  causes,  the  Contractor  instituted 
the  within  action  against  the  SuppHer,  claiming  that  it 
was  damaged  to  the  extent  of  $400,000.00  (!)  by  reason 
of  portions  of  shipments  of  the  1300  pieces  {worth  some 
$4,300)  not  meeting  specifications. 

The  Contractor  produced  elaborate  records  which  pur- 
ported to  "record"  in  minute  detail  the  names,  hours,  rate, 
overtime,  etc.  of  men  who  allegedly  worked  to  remove 

!  and  replace  defective  siding. 

i 

i      The  evidence  showed  the  "records"  to  be  largely  fraud- 

■  ulent  fabrications.   For  example,  there  was  no  removal 
j  and  replacing  of  any  siding  on  any  building  after  Septem- 
.  ber  5th  (R.  304-305,  Finding  No.  22).  Yet  these  bogus 
records  showed  backcharges  for  week  after  week  of  "re- 
moving and  replacing  defective  siding"  on  through  Oc- 
tober 9,  1961  (Ex.45). 

I 

I     When  challenged  to  refute  this  evidence  of  fraud,  the 

I  Contractor's  counsel  stated  (Tr.  Sup.  60-61): 

Next,  what  about  the  back  charges?  Well,  we  recog- 
nize, Your  Honor,  the  problem  inherent  in  supporting 
these  back  charges.  We  feel  that  the  explanation  is 
for  them  that  they  are  improperly  reflected,  actually, 
as  removing  and  replacing  siding,  and  by  an  inarticu- 
late description  so  indicated. 

We  feel  with  respect  to  those  they  were  not  actually 
removing  and  replacing  siding  .  .  . 

A  painstakingly  fabricated  record  prepared  in  minute 
detail,   becomes   "inarticulate"   when   found   to   describe 
I  events  that  never  took  place! 

The  trial  court  rejected  these  claims  (R.  311,  Finding 
No.  38). 
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Let  us  now  turn  to  what  the  trial  court  should  have 
done,  and  what  it  actually  did. 

What  the  trial  court  should  have  done: 

As  shown,  the  court  found  (a)  that  the  Supplier  at  all 
times  furnished  sufficient  good  siding  on  hand  at  the  job- 
site  to  keep  ahead  of  the  Contractor's  requirements,  (b) 
that  no  delay  was  caused  by  the  fact  that  portions  of  ship- 
ments contained  faulty  siding,  (c)  that  the  Supplier  re- 
placed all  faulty  siding  with  good  siding,  and  (d)  that  ; 
the  parties  had  reached  a  settlement  concerning  the  ini- 
tial siding  which  the  Contractor  had  applied  in  violation 
of  the  stop  order  and  later  had  to  remove  and  replace. 

Under  such  circumstances,  the  only  possible  damage 
which  the  Contractor  could  claim  would  he  those  directly 
resulting  from,  the  necessity  to  sort  out  and  replace  some 
of  the  plywood. 

The  Contractor  did  claim  such  damages,  the  court  al- 
lowed them,  and  the  Supplier  is  not  objecting  to  nor 
appealing  from  this  portion  of  the  award,  itemized  in 
Finding  No.  36  (R.  310)  as  follows: 

Plane  ticket  for  Wilham  G.  Jones  $  65.00 
Telephone  call  to  George  Hannaford 

in  Hoquiam  5.78 

Freight  on  second  shipment  922.06 
Handling  second  shipment  of  plywood 

for  grader  123.44 

$1,117.28 

This  should  have  been  the  end  of  it,  and  the  court 

should  have  made  no  further  award  to  the  Contractor. 

What  the  trial  court  did: 

The  court  awarded  the  Contractor  $26,000.00  damages 
(in  addition  to  the  $1,117.28),  on  its  own  complex  for- 
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mula  —  on  a  theory  never  advanced  by  the  Contractor 
(R.  309-310,  Findings  No.  32-35). 

In  order  to  understand  the  basis  and  the  error  of  the 
court's  award,  the  following  additional  facts  must  be 
supplied. 

Eight  buildings  were  being  constructed,  all  of  the  same 
i  simple,  two-story  design  (Ex.  H).  The  siding  came  in 
I  4-foot  by  8-foot  sheets.  Three  horizontal  rows  of  siding 
i  were  to  be  applied  to  the  outside  of  each  building:  the 
i  upper  row  covered  the  second  floor;  the  middle  row  cov- 
ered the  first  floor;  the  lower  row  covered  the  basement 
or  foundation  above  ground. 

The  trial  court  based  its  damage  award  on  the  premise 
that  the  Contractor  had  to  change  its  planned  method 
of  applying  siding  to  the  second  floor  walls  on  those 
four  or  five  buildings  which  were  completed  with  the 
1300  sheets  of  second  and  subsequent  shipments  (R.  309, 
Finding  No.  22). 

This  change  allegedly  consisted  of  the  following: 

That  the  contractor  originally  intended  to  apply  the 
siding  to  the  second  floor  wall  framing  while  the  framing 
was  still  lying  flat,  and  then  tilt  up  the  framing  and  the 
attached  siding  with  hydraulic  jacks,  and  affix  it  to  the 
building.  That  instead,  the  contractor  first  tilted  the  fram- 
ing up,  and  thereafter  applied  the  siding  to  the  erect  sec- 
ond story  walls.  This  allegedly  cost  more  because  it  re- 
quired men  on  scaffolding  to  apply  the  second  floor  sid- 
ing to  the  erect  second  story  wall,  whereas  under  the 
original  plan  the  second  floor  siding  could  have  been 
applied  while  still  lying  flat  (R.  309,  Finding  No.  32). 


8 

This  tilt-up  method  of  siding  application  involved  only 
the  second  floor  siding,  or  one-third  of  the  total  siding 
on  these  buildings  (Tr.  305).  The  remaining  two-thirds 
of  the  siding  which  was  applied  to  the  basement  and 
first  floor  walls  was  to  be  installed  in  exactly  the  same 
way  under  either  method. 

Based  upon  this  alleged  additional  cost  of  applying  the 
second  floor  siding  after  the  framing  was  affixed  to  the 
building,  rather  than  being  able  to  apply  it  while  the 
framing  was  still  lying  horizontally,  the  court  awarded 
damages  of  $26,000.00. 

The  trial  court's  error  was  two-fold: 

(1)  The  alleged  change  of  method  in  applying  the 
siding  was  not  caused  by  any  act  of  the  Supplier. 

(2)  Even  if  the  change  of  method  had  been  caused 
by  act  of  the  Supplier: 

a.  There  was  no  evidence  of  the  amount  of  dam- 
age caused  by  such  change,  and 

b.  The  formula  used  by  the  court  was  erroneous. 

This  will  be  fully  demonstrated  in  the  "Assignments  of 
Error"  and  "Argument  for  Appellant"  sections  of  this 
brief. 

ASSIGNMENTS  OF  ERROR  f 

Assignment  No.    1 

The  court  erred  in  entering  that  portion  of  Finding  of 
Fact  No.  32  (R.  309)  which  finds  that  the  Contractor 
revised  its  plan  of  erecting  the  second  story  walls  "by 
reason  of  the  fact  that  the  plywood  .  .  .  did  not  meet 
specifications."  The  court  similarly  erred  in  entering  Con- 
clusion of  Law  No.  2  (R.  311). 
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The  error  is  that  there  is  no  evidence  in  that  record  to 
support  such  finding,  and  therefore  no  basis  for  the  Con- 
clusion of  Law. 

Assignment  No.   2 

The  court  erred  in  entering  that  portion  of  Finding  of 
Fact  No.  34  (R.  310)   which  finds  that  the  Contractor 
had  to  apply  1300  sheets  of  plywood  by  the  revised  meth- 
j  od  because  of  the  change  in  plans. 

The  error  is  that  the  alleged  change  of  plans  only  af- 
fected one-third  of  the  1300  sheets,  namely,  the  one- 
third  of  them  applied  to  the  second  floor.  There  is  no 
claim  that  it  affected  the  cost  of  applying  the  remaining 
two-thirds  of  the  siding  applied  to  the  basement  and  first 
floors.  This  is  solely  mathematical  error  on  the  part  of 
the  court. 

Assignment  No.   3 

The  court  erred  in  entering  that  portion  of  Findings  of 
Fact  Nos.  33  and  34  (R.  12-13)  which  found  that  "It  re- 
quired approximately  3  man  hours  per  sheet  to  apply 
a  sheet  of  plywood  siding." 

The  error  is  that  there  is  no  evidence  in  the  record  to 
support  the  finding,  and  that  the  evidence  is  to  the  con- 
trary. 

Assignment  No.   4 

The  court  erred  in  entering  that  portion  of  Finding  of 
Fact  No.  32  (R.  12)  which  states: 

As  a  result  of  this  change  in  the  plan  of  work  the 
cost  of  applying  a  sheet  of  plywood  was  increased 
about  3  times. 


7=nr 


10 

The  error  is  that  there  is  no  evidence  in  the  record  to 
support  the  Finding. 

Assignment  No.   5 

The  court  erred  in  entering  Finding  No.  35  (R.  310) 
that  the  Contractor's  cost  was  increased  "two-thirds  of 
$39,000.00  or  $26,000.00,"  and  Conclusion  of  Law  No. 
2(a)  (R.  311)  to  the  same  effect  and  the  Judgment  (R. 
326). 

The  error  is  that  this  cumulates  and  summarizes  the 
errors  enumerated  in  Assignments  of  Error  Nos.  2,  3  and  4. 

Assignment  No.   6 

The  court  erred  in  entering  Conclusion  of  Law  No.  6 

(R.  312)  that: 

Plaintiff  is  the  prevailing  party  and  as  such  is  en- 
titled to  recover  its  costs  to  be  taxed  by  the  Clerk 
and  an  attorney's  fee  in  the  sum  of  $2,500.00,  which 
amount  is  hereby  adjudged  by  the  court  to  be  rea- 
sonable. 

and  in  entering  judgment  for  costs  (R.  326). 

The  error  is  two-fold: 

(a)  The  Supplier  recovered  judgment  on  its  cross- 
complaint  in  the  sum  of  $10,641.76  (R.  326). 
This  is  so  greatly  in  excess  of  the  amount  the 
Contractor  is  entitled  to  recover  on  its  Complaint, 
that  the  Supplier  is  the  prevailing  party  and 
should  recover  its  costs. 

(b)  The  Contractor's  cost  bill  of  $12,835.38  (of 
which  only  $2,666.16  was  allowed),  was  a  sham 
and  did  not  constitute  even  minimal  compliance 
with  the  rules.  It  should  therefore  be  treated  as 
a  nullity. 


II 

ARGUMENT  FOR  THE  APPELLANT 

Re:   Assignment   of   Error  No.    1 

This  assigns  as  error  the  entry  of  a  finding  that  the 
Contractor  revised  its  plan  of  putting  the  siding  on  the 
second  floor  walls  "by  reason  of  the  fact  that  the  plywood 
did  not  meet  specifications." 

There  is  no  evidence  to  support  such  finding. 

The  evidence  is  to  the  contrary,  and  the  other  Findings 
of  Fact  are  to  the  contrary.  As  set  forth  earlier  in  this 
brief,  the  court  affirmatively  found  that  '(a)  the  Supplier 
^  at  all  times  furnished  sufficient  good  siding  on  hand  at 
the  jobsite  to  keep  ahead  of  the  Contractor's  require- 
ment, (b)  no  delay  was  caused  by  the  fact  that  portions 
of  shipments  contained  faulty  siding,  and  (c)  the  Sup- 
plier replaced  all  faulty  siding  with  good  siding. 

There  can  be  no  possible  basis  for  finding  that  the 
Contractor  had  to  change  its  plan  because  of  the  Sup- 
plier, and  no  basis  for  any  damage  award  based  thereon. 

[The  record  contains  the  real  reason  why  the  Contractor 
changed  its  plan  from  applying  the  second  floor  plywood 
wall  while  the  frame  was  lying  down  horizontally  and 
then  tilting  it  up,  to  putting  up  the  bare  frame  and  then 
applying  the  plywood  covering. 

The  wind  at  Ft.  Greeley  was  vicious.  A  whole  concrete 
wall  blew  down  on  Bldg.  855  (Ex.  46,  July  10,  1961). 
Building  No.  875  was  blown  out  of  pliunb  on  September 
11,  1961  (Ex.  46).  Added  bracing  of  the  buildings  was 
required  because  of  "the  high  winds  at  Greeley"  lest 
they  be  blown  down  (Tr.  189).  Repeated  reference  to 
high  winds  is  found  in  the  Daily  Reports   (Ex.  46).  A 
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framed  wall  without  siding  is  much  like  a  kite  without 
paper  on  it.  The  wind  can  blow  through  it.  A  framed  wall 
with  siding  applied  is  like  a  completed  kite.  Tilting  that 
up  with  the  plywood  already  applied  in  the  face  of  vi- 
cious winds  would  be  foolhardy.  We  recognize  that  the 
Contractor  denies  this  as  the  reason,  and  that  this  conclu- 
sion is  supported  only  by  inferences  from  the  evidence, 
but  the  logic  of  this  position  is  compelling.] 

Re:   Assignment  of  Error  No.  2 

This  assigns  as  error  the  court's  findings  that  all  1300 
sheets  of  plywood  had  to  be  affixed  the  revised  way  be- 
cause of  alleged  fault  of  the  Supplier. 

As  previously  set  forth,  the  entire  remaining  job  in- 
volved only  1300  sheets  of  plywood.  One-third  was  ap- 
plied to  the  basement  or  foundation  level,  one-third  was 
applied  to  the  first  floor  walls,  and  one-third  was  apphed 
to  the  second  floor  walls  (Exhibit  H;  Tr.  303-304). 

It  was  only  the  method  of  applying  siding  to  the  sec- 
ond floor  that  the  Contractor  claimed  had  to  be  changed. 
The  method  of  applying  siding  to  the  remaining  first  floor 
and  basement  walls  was  not  affected  (Tr.  305). 

It  is  readily  apparent  that  the  court  made  a  pure  mathe- 
matical error.  Even  if  it  were  proper  to  award  damages, 
only  one-third  of  the  1300  plywood  sheets  are  affected 
by  the  alleged  changes  of  plans.  This  amounts  to  433 
sheets,  instead  of  the  full  1300  sheets.  Thus,  to  start  with, 
the  court's  award  must  he  reduced  by  two-thirds. 
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Re:    Assignment   of   Error  No.   3 

This  assigns  as  error  the  court's  Findings  Nos.  33  and 
34  that  "It  required  approximately  3  man  hours  per  sheet 
to  apply  a  sheet  of  plywood  siding." 

The  Contractor  presented  no  evidence  whatever  as  to 
how  long  it  would  take  a  man  to  apply  a  sheet  of  ply- 
wood siding.  There  is  no  evidence  from  which  such  fact 
could  even  be  inferred. 

Then  where  did  the  trial  court  get  the  impression  that 
there  was  any  such  evidence? 

The  answer  is  this: 

It  will  be  recalled  that  on  the  initial  faulty  shipment, 
the  Contractor  applied  some  of  the  siding  despite  the 
Government's  stop  order.  Notwithstanding  that  the  Sup- 
pher  and  the  Contractor  entered  into  a  settlement  con- 
cerning this  initial  shipment,  the  Contractor  sued  for  huge 
alleged  damages  arising  out  of  the  initial  shipment.  The 
court  found  that  a  full  settlement  had  indeed  been  made, 
and  allowed  the  Contractor  nothing  further  regarding 
the  first  shipment  (R.  300,  Finding  No.  8). 

During  cross-examination  of  the  Contractor's  Superin- 
tendent concerning  this  huge  invalid  claim,  the  Supplier's 
'  counsel  was  questioning  as  to  how  long  it  might  take 
I  TO  REMOVE  AND  REPLACE  a  sheet  of  siding— not 
!  how  long  it  would  take  ordy  to  apply  a  sheet  of  siding. 

i      This  cross-examination  was  as  follows   (Tr.  331-333): 

I  Q.  Mr.  Billimek,  getting  back  to  what  might  be  a  rea- 
sonable time  for  removing  and  replacing  a  sheet  of 
siding,  let's  assume  you  have  a  five  man  gang.  One 
teamster,  he  can  drive  the  truck  and  so  forth,  and 
the  others  are  carpenters,  and  one  is  a  foreman. 
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How  many  sheets  of  plywood  could  that  group 
remove  and  replace  in  a  day? 

A.  I  could  describe  it  better  by  wall  area.  I  should  say 
that  group  with  that  type  of  building  should  prob- 
ably cover  20  or  25  feet  down  one  side  of  the 
building. 

Q.  25  feet  down  one  side  of  a  building? 

A.  20  or  25  feet.  It  wouldn't  be  25,  it  would  be  24. 

Q.  Well  how  many  sheets  during  a  9  hour  period,  how 
many  sheets  could  they  put  up  and  remove? 

A.  Well,  there  are  half  sheets,  and  I  don't  know  how 
many  sheets  it  would  take.  You  are  talking  about 
sheets.  Maybe  it  would  take  a  small  piece  that 
would  have  to  be  cut  and  fitted.  It  takes  longer  to 
put  that  on  than  a  full  sheet.  I  think  they  should 
cover  that  building  between  20  and  25  feet  down 
one  side,  either  the  side  of  the  building  or  the 
back.  The  ends  would  be  faster  as  there  are  no 
windows,  but  that's  an  average  on  the  side  of  the 
building. 

Q.  How  long  would  it  take  to  do  one  end  of  a  building? 

A.  They  should  complete  one  end,  that  crew  that  we 
mentioned  awhile  ago  should  complete  one  end  in 
one  day.  Of  course  the  ends  are  simple,  they  are 
all  full  sheets.  And  that's  under  good  working  con- 
ditions. 

Q.  Pardon. 

A.  That's  under  good  working  conditions. 

Q.  That's  18  sheets  on  the  ends,  plus  the  other  material, 
is  that  ri^t? 

A.  Yes.  fl 

Q.  So  that  four  men  in  nine  hours,  maybe  they  could 
do-^ 

A.  We  were  talking  about  five  men,  weren't  we?  ' 

Q.  Let's  add  another  one  in  there  then.  Let's  say  five, 
and  that  would  be  about  45  man  hours  and  we 
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should  do  at  least  15  sheets.  That's  about  three  man 
hours  per  sheet.  That's  a  pretty  healthy  estimate, 
isn't  it,  Mr.  Billimek? 

A.  Under  certain  conditions  it's  not  bad. 

Q.  How  bad  was  it? 

A.  It  was  pretty  cold  during  September.  We  were  still 
getting  plywood  in,  you  know.  Just  before  the  1st 
of  October. 

Q.  How  about  the  last  two  weeks  of  August?  That's 
not  bad  weather,  is  it? 

A.  August  isn't  too  bad,  no.  I  mean  August  is  con- 
sidered a  good  month  up  here. 

This  cross-examination  amounted  to  this:  The  Con- 
tractor's Superintendent  was  forced  to  agree  with  counsel 
that  three  man  hours  per  sheet  to  remove  and  replace  a 
sheet  of  plywood  would  be  a  pretty  healthy  estimate. 

The  trial  court  erroneously  assumed  that  this  estimate 
of  three  man  hours  per  sheet  applied  to  putting  up  a  slieet 
of  plyux)od,  whereas  it  is  clear  that  it  applied  to  the 
total  time  necessary  to  remove  a  sheet  already  affixed, 
and  then  put  up  a  new  one. 

There  is  no  other  evidence  or  inference  from  evidence 
on  this  point  in  the  record. 

A  most  generous  inference  in  favor  of  the  Contractor 
would  be  that  the  two  processes  of  removal  of  the  old 
and  application  of  the  new  each  would  take  an  equal 

1  amount  of  time,  which  would  be  one  and  one-half  man 
hours  for  each  operation.  But  common  sense  would  dictate 
that  it  must  take  much  longer  to  remove  an  already  affixed 

J  sheet  of  plywood  than  to  simply  nail  up  a  new  one. 

I      The  Contractor  was  in  exclusive  possession  of  all  the 
i  facts,   and   had   the   burden    of   proof.    The   Contractor 
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spent  long  hours  producing  doctored  reports  on  how  long 
it  took  to  remove  and  replace  siding  but  he  produced 
no  records  whatsoever  and  no  evidence  whatsoever  to 
show  how  long  it  takes  to  put  on  a  sheet  of  plywood. 

Re:   Assignments  of  Error  Nos.   4  and  5 

In  the  findings  involved  in  the  last  two  Assignments 
of  Error,  the  court  was  concerned  with  how  much  it  cost 
the  Contractor  to  put  up  the  second  floor  siding  by  the 
revised  method. 

From  any  such  amount,  of  course,  must  be  deducted 
the  amount  it  would  have  cost  to  put  up  the  second  floor 
siding  under  the  originally  planned  method,  in  order  to 
determine  damages. 

Finding  of  Fact  32  ^(R.  12)  purports  to  give  the  answer: 

As  the  result  of  this  change  in  the  plan  of  work  the 
cost  of  applying  a  sheet  of  plywood  siding  was  in- 
creased about  3  times. 

The  court  obtained  its  cost  comparison  figure  of  "three 
times"  solely  and  exclusively  from  one  question  and  an- 
swer occurring  when  the  Suppher's  counsel  was  cross- 
examining  the  Contractor's  Superintendent  about  an  opin- 
ion, not  about  a  fact  (Tr.  247-8). 

Q.  The  next  question  is,  what  is  that  opinion?  ^ 

A.  The  inefficiency  in  labor  due  to  the  job  not  being 
organized,  and  so  the  crew  in  the  mornings  when 
they  go  to  work  didn't  know  what  they  were  going 
to  do.  They  just  put  their  overalls  on  and  worked 
instead  of  being  told  what  to  do — that  would  be 
roughly  20  per  cent.  Then  as  far  as  the  siding 
being  applied  the  way  we  had  to,  you  know — if  we 
could  have  applied  the  siding  the  way  we  had  it 
planned,  in  order  to  have  the  walls  lying  down  and 
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applying  the  siding,  the  way  we  had  to  do  it  cost 
us  about  three  times  as  much.  Instead  of  $12.00 
a  square  foot,  it  probably  cost  us  close  to  $40.00  a 
square  foot. 

Note  the  indefiniteness  of  the  answer:  "about  three 
times  as  much,"  "it  probably  cost  us  close  to  $40.00  a 
square  foot." 

Note  also  the  court's  doubts  about  this  speculative  esti- 
mate at  the  time  the  testimony  was  received,  and  that  the 
court  admitted  it  "for  whatever  it's  worth"  (Tr.  247). 

Note  also  that  this  occurred  on  cross-examination,  and 
that  the  Contractor  did  not  introduce  one  iota  of  evidence 
as  to  what  it  would  have  cost  to  apply  the  siding  under 
the  original  method. 

NOTE  ESPECIALLY  WHAT  THE  CONTRACTOR'S 
SUPERINTENDENT  HAS  REALLY  SAID: 

Each  piece  of  plywood  is  4  feet  by  8  feet,  which  is  32 
square  feet.  The  Superintendent  here  says  it  would  cost 
$40  a  square  foot  to  put  up  the  plywood.  If  this  were 
true,  it  would  cost  $40  x  32  sq.  ft.,  or  $1,280.00  to  put 
up  just  one  piece  of  $3.50  plywood  under  the  revised 
method! 

The  trial  court  had  already  found  in  Findings  Nos.  32 
and  34  (R.  309-310)  that  it  took  three  man  hours  at 
$10  per  hour,  or  $30  to  put  up  a  piece  of  plywood  under 
the  revised  method.  In  the  above  quoted  cross-examina- 
tion, the  Superintendent  is  saying  it  costs  $1,280.00 — 
rather  than  $30.00 — to  put  up  a  piece  of  plywood  under 
the  new  method,  and  that  it  might  only  cost  one-third 
as  much  under  the  originally  planned  method. 
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What  did  the  trial  court  do  with  this  conflicting  testi- 
mony? 

It  did  two  things :  ( 1 )  From  the  testimony  that  it  took 
three  man  hours  to  remove  and  replace  a  sheet,  the  court 
concluded  that  it  took  three  man  hours  just  to  apply  a 
sheet.  And  from  the  later  testimony  that  it  cost  $1,280 
to  put  up  a  sheet  the  new  way  and  maybe  only  one-third 
as  much  the  old  way,  the  court  concluded  that  the  new 
method  cost  three  times  as  much  as  the  old  method.  And 
then  it  threw  these  two  elements  in  together  in  arriving 
at  its  formula. 

Certainly,  this  cannot  be  an  acceptable  standard  of 
proving  damages  by  the  one  who  has  the  burden  of  proof. 
It  falls  far  short  of  the  correct  standard,  set  forth  in  U.S.  v. 
Griffith,  Cornall  &  Carman,  Inc.,  210  F.  Supp.  11: 

The  fact  of  damage,  however,  must  be  proven  to  a 
certainty.  Mathematical  exactness  as  to  the  amount 
is  not  required,  but  the  evidence  must  form  a  basis 
for  reasonable  approximation.  The  court  must  have 
before  it  such  facts  and  circumstances  as  to  enable 
it  to  make  an  estimate  of  the  damage  based  upon 
judgment,  not  guesswork. 

The  actual  damages  which  will  sustain  a  judgment 
must  he  established,  not  by  conjectures  or  unwar- 
ranted estimates  of  witnesses,  but  by  facts  from 
which  their  existence  is  logically  and  legally  infer- 
able, ^ji 

As  shown,  the  court  was  entirely  in  error  in  computing 
how  much  it  cost  to  apply  plywood  under  the  revised 
method.  But  even  if  it  had  been  correct,  that  still  doesn't 
solve  the  problem.  It  doesn't  solve  the  problem  because 
after  one  computes  the  cost  under  the  new  method,  one 
must  subtract  how  much  it  would  have  cost  under  the    I 
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old  method,  before  damages  of  the  difference  can  be 
arrived  at.  The  Contractor  totally  failed  to  present  any 
evidence  of  what  his  cost  would  have  been  under  the 
old  method.  Therefore,  under  any  circumstances,  there  is 
no  basis  in  the  record  on  which  to  compute  any  damage. 

The  "three  times"  guess  is  nowhere  supported  by  fact 
or  explanation.  It  should  have  been  totally  rejected.  But 
in  any  event  that  was  never  intended  to  modify  more  than 
the  one-third  of  the  siding  applied  to  the  upper  floor 
affected  by  the  alleged  change  of  method. 

The  foregoing  is  the  basis  of  the  court's  Finding  No. 
35  (R.  310)  (our  Assignment  of  Error  No.  5)  that  "Plain- 
I  tiffs  overall  increased  cost  resulting  from  this  revision 
in  plans  was  approximately  and  reasonably  two-thirds 
of  $39,000  or  $26,000.00."  The  court  is  here  saying  that 
if  the  revised  method  cost  $39,000  and  the  method  orig- 
inally planned  would  have  cost  one-third  of  that,  the  dam- 
age is  the  difference,  $26,000.00. 


Summary   on   Assignments   of   Error    1    Through   5 

We  wish  here  to  summarize  the  three  steps  the  court 
went  through  in  order  to  arrive  at  its  award.  But  first, 
it  should  be  noted  that  the  trial  court  had  great  diffi- 
culty in  arriving  at  any  award. 

The  case  was  held  under  advisement  for  some  14 
months  before  a  decision  was  rendered. 

After  some  four  months  the  court  indicated  its  dispo- 
sition to  make  an  award  to  the  Contractor,  but  indicated 
serious  difficulties  with  finding  an  amount. 

Ten  months  thereafter,  the  court  made  its  award,  which 
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was  large  enough  to  make  the  Contractor  the  "prevailing 
party." 

The  Contractor's  entire  argument  on  May  26,  1966  is 
in  the  Transcript  (Tr,  Supp.  1-39,  56-65),  and  no  mention 
of  this  award  formula  is  even  suggested.  The  same  is  true 
of  the  Contractor's  description  of  its  damage  given  in 
answers  to  interrogatories  (R.  81-83,  111-115). 

No  award  in  any  amount  could  properly  be  made  to  the 
Contractor.  When  the  evidence  showed  and  the  court 
found  that  the  Supplier  always  had  sufficient  good  ply- 
wood on  the  jobsite  to  meet  the  Contractor's  require- 
ments, and  that  the  delays  resulted  from  many  other 
causes,  that  should  have  been  the  end  of  it,  because  the 
Supplier's  delivery  schedule  could  not  have  been  the 
cause  of  the  Contractor's  change  of  method  of  construc- 
tion. 

Nevertheless,  the  court  awarded  $26,000.00  in  dam- 
ages, stated  in  Findings  34  and  35  as  follows: 

$10.00  per  man  hour  per  workman. 
3  man  hours  equals  $30.00  per  sheet 
1300  sheets  times  $30.00  equals  $39,000.00 
two-thirds  of  $39,000.00  equals  $26,000.00. 

We  have  shown  that  the  "3  man  hours"  was  merely 
speculative  evidence  on  how  long  it  would  take  to  re- 
move a  defective  sheet  and  affix  a  new  one,  so  that  at 
most  only  one  and  one-half  man  hours  could  be  taken  as 
the  time  to  affix  a  sheet  only. 

We  have  further  shown  that  the  "1300  sheets"  should 
have  been  only  one-third  as  much,  or  433  sheets,  inas- 
much as  only  one-third  of  the  1300  sheets  affixed  to  the 
second  story  are  involved  in  the  alleged  change. 
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Thus,  even  on  the  cowt's  own  formula,  the  award 
could  not  exceed  the  following: 

$10.00  per  man  hour  per  workman, 
one  and  one-half  man  hours  equals  $15.00  per  sheet 
433  sheets  times  $15.00  equals  $6,495.00 
two-thirds  of  $6,495.00  equals  $4,333.33. 

Re:    Assignment  of  Error  No.   6 

This  assigns  error  to  the  Contractor  having  been  found 
to  be  the  "prevailing  party,"  and  to  the  allowance  of  costs 
and  attorney's  fees  to  the  Contractor. 

The  coxirt  here  was  doubly  in  error: 

1.  The  Supplier  cross-complained  against  the  Contractor 
asking  for  judgment  in  the  sum  of  $10,641.76.  The  cross- 
complaint  was  allowed,  and  the  Supplier  was  granted 
judgment  against  the  Contractor  in  the  sum  of  $10,641.76 
(to  be  deducted  from  the  judgment  awarded  the  Con- 
tractor) (R.  312).  This  is  greatly  in  excess  of  the  amount 
the  Contractor  is  entitled  to  recover.  The  Supplier  is 
therefore  "the  prevailing  pary"  rather  than  the  Contractor. 

2.  The  Contractor's  cost  bill  of  $12,835.38  (of  which 
only  $2,666.16  was  allowed),  was  a  sham  and  did  not 
constitute  even  minimal  compliance  with  the  rules.  It 
should  therefore  be  treated  as  a  nullity. 

The  Contractor's  $12,835.38  cost  bill  (R.  327-8)  for  a 
seven  day  trial  was  just  as  outrageous  as  the  prayer  in 
its  Compaint  seeking  $400,000.00  in  damages  (R.  2). 

One  need  only  to  look  at  some  of  the  items  listed. 

"William  G.  Jones,  $4,603.95"— 'David  Rose,"  part  of 
a  $699  motel  bill  and  $1,700.00  for  "services."  This  was 
claimed  for  the  man  who  was  indicted  for  fraud  against 
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the  Government,  after  an  F.B.I,  investigation  on  this  very 
job,  when  he  tried  to  pass  off  one  coat  of  paint  as  com- 
phance  with  specifications  (Tr,  40).  He  never  even  took 
the  stand  in  our  case. 

Apphcable  Court  Rule  15  on  "Costs"  provides: 

( 1 )  The  party  in  whose  favor  .  .  .  shall  .  .  .  serve  .  .  . 
and  file  .  .  .  in  no  event  later  than  ten  ( 10 )  days 
after  notice  of  the  entry  of  the  decree  or  judg- 
ment his  hill  of  costs  .  .  . 

(2)  Such  hill  of  costs  shall  distinctly  set  forth  each 
item  thereof  so  that  the  nature  of  the  charge  can 
readily  be  understood  .  .  . 

(4)  ...  The  rate  for  witness  fees,  mileage  and  sub- 
sistence is  fixed  by  Sec.  21.3  of  Chapter  1,  Title 
28  of  the  Code  of  Federal  Regulations. 

The  Code  of  Federal  Regulations  Sec.  21.3  provides 

for  the  following  basic  rates  specifically  for  the  District 

Courts  of  Alaska: 

Witness  attendance— $4.00  per  day. 
Subsistence  if  away  from  home — $15.00  per  day. 
Travel — cheapest  first  class  rate  if  by  common  car- 
rier. 

The  $12,835.35  claim  is  not  minimal  compliance  uHth 
the  above  rules,  and  could  not  have  been  filed  in  good 
faith.  It  should  he  treated  as  a  nullity,  in  that  within  ten 
days  of  the  judgment  a  good  faith  cost  bill  uxis  not  filed 
"distinctly  setting  forth  each  item  thereof  so  that  the 
nature  of  the  charge  can  readily  be  understood." 

Subsequent  attempts  to  amend  it  and  pare  it  down,  oc- 
curring after  the  ten  days  for  filing  it,  should  not  be 
permitted  to  cure  its  basic  defects.  The  objections  made 
by  appellant's  counsel  ( R.  343-5 )  should  have  been  grant- 
ed and  the  cost  bill  stricken  as  frivolous.  •*, 


I 


23 
CONCLUSION 

1.  The  Contractor  is  not  entitled  to  damages  from  the 
Suppher  for  additional  cost  arising  out  of  change  of  meth- 
od of  construction,  because  the  evidence  shows  and  the 
court  found  that  the  Supplier  always  had  an  adequate 
amount  of  good  plywood  on  hand  so  as  not  to  cause  any 
delay  in  the  Contractor's  schedule. 

2.  If  damages  are  to  be  awarded  the  Contractor  on 
this  item,  it  cannot  exceed  $4,333.33,  instead  of  the  $26,- 
000.00  as  computed  by  the  trial  court. 

3.  The  Supplier  is  not  disputing  the  award  of  $1,117.28 
to  the  Contractor  for  the  miscellaneous  incidental  items 
listed  in  Finding  No.  35  (R.  310). 

4.  Whatever  judgment  is  awarded  the  Contractor 
should  be  offset  against  the  $10,641.76  judgment  which 
the  trial  court  granted  the  Supplier  against  the  Con- 
tractor. 

5.  The  judgment  in  favor  of  the  Contractor  for  costs 
and  fees  should  be  reversed  (a)  because  the  Contractor 
is  not  "the  prevailing  party,"  and  (b)  because  a  legiti- 
mate cost  bill  complying  with  the  rules  was  not  filed 
within  the  required  ten  days  after  entry  of  judgment. 

Respectfully  submitted, 

Casey  &  Pruzan 
By  John  F.  Kovarik 
Attorneys  for  Appellant 
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CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules. 

John  F.  Kovarik 
Of  Attorneys  for  Appellant 

APPENDIX  OF  EXHIBITS 

Only  three  of  the  Exhibits  were  made  a  part  of  the 
record: 


Exhibit 
No. 

Plaintiffs  1-E 

Description 
of  Exhibit 

Schedule  Submitted 
to  Government 

Offered  Admitted 
Tr.  249      Tr.  249 

Plaintiffs  1-F 

Billimek  Schedule 

Tr.  108      Tr.  108 

Defendant's  G 

Schedule  Approved 
by  Government 

Tr.  250      Tr.  251 

Because  of  their  size.  Exhibit  45,  Back  Charges,  and 
Exhibit  46,  Daily  Reports,  were  not  made  a  part  of  the 
record  on  the  recommendation  of  the  Clerk  of  Court  who 
suggested  they  be  reviewed  by  the  court  in  their  original 
form  with  reproduction. 
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BRIEF  OF  APPELLEE 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  final  judgment  entered  on 
November  4,  1966,  by  tlie  L^nited  States  District  Court 
for  the  District  of  Alaska,  at  Fairbanks.  Notice  of  Ap- 
peal was  filed  on  November  28,  1966. 

The  complaint  alleged  that  the  District  Court  had 
jurisdiction  by  virtue  of  28  U.S.C.A.  1332  on  the 
ground  of  diversity  of  citizenship  and  that  the  amount 
in  controversy  was  in  excess  of  $10,000.  (R.I.,  Com- 
plaint, para  I.)  Plaintiff  was  alleged  to  be  a  corpo- 
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ration  organized  and  existing  under  the  laws  of  the 
State  of  Alaska  and  defendant  was  alleged  to  be  a 
corporation  organized  under  the  laws  of  the  State  of 
Washington.  The  answer  admitted  the  jurisdictional 
allegations.  (R.  50,  para  I).  The  District  Court  found 
in  accordance  with  the  jurisdictional  allegations  of 
the  complaint. 

This  Court  has  jurisdiction  under  28  U.S.C.A.  1291 
because  it  is  an  appeal  from  a  final  decision  of  a  dis- 
trict court  of  the  United  States. 

STATEMENT  OF  THE  CASE 

On  April  12,  1961,  appellee  was  awarded  a  contract 
by  the  Corps  of  Engineers  to  construct  eight  family- 
quarters  units  at  Ft.  Greely,  Alaska.  The  contract 
price  was  $1,964,503  (Ex.  1-A,-B,  Finding  No.  2).  The 
contract  completion  date  was  January  8,  1962.  (Ex. 
l-C  — 1-D,  p.  SC-1.) 

Several  days  later  appellant  accepted  a  purchase 
order  to  furnish  appellee  with  the  lumber  require- 
ments for  the  project.  (Finding  No.  3).  Included  in 
this  order  was  1,856  sheets  of  4'  x  8'  Type  II  %" 
grooved  siding.  (Finding  No.  4)  Prior  to  acceptance 
of  the  purchase  order,  appellant's  representatives 
were  notified  of  the  contract  specifications  for  the 
plywood,  (Finding  No.  4),  and  that  it  was  a  critical 
item  which  appellee  had  to  have  immediately  because 
the  contract  completion  date  required  that  the  build- 
ings be  closed  in  before  the  cold  weather  set  in.  (T. 
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18-19)  In  addition  to  being  necessary  for  closing  in 
the  buildings,  the  extra  plywood  was  "the  only  struc- 
tural strength.  There  was  no  bracing."  (T.  117).  At 
the  time  it  accepted  the  order  appellant  knew  of  the 
shipping  delays  for  transportation  of  building  materials 
to  Alaska  and  the  seasonal  construction  schedule 
which  prevailed  there.  (T.  405-406). 

Appelle's  general  superintendent,  Edgar  J.  Bill- 
imek,  arrived  on  the  job  site  about  April  15,  and 
undertook  preliminary  efforts  in  readying  the  con- 
struction work  for  performance.  He  had  prepared 
a  plan  for  prosecuting  the  work  and  construction 
schedules  for  subcontractors  and  the  Corps  of  Engi- 
neers. (Finding  Nos.  23  and  24.  Ex.  1-F,  G).  The 
schedules  were  designed  to  have  the  buildings  on  the 
project  closed  in  before  the  arrival  of  cold  weather 
in  the  fall.  Application  of  the  exterior  siding  was  to 
begin  on  June  1  with  Building  846,  847,  and  848  and 
be  completed  on  all  buildings  by  August  5.  Completion 
of  the  last  items  of  building  construction  was  sched- 
uled for  October  31.  (T.  109,  110,  457,  458). 

The  construction  schedule  and  plan  of  work  were 
developed  in  order  to  obtain  maximum  efficiency  in 
the  prosecution  of  the  work.  The  work  plan  provided 
that  the  second  floor  siding  would  be  applied  while 
the  second  story  walls  were  lying  in  a  horizontal 
position  so  that  the  entire  completed  wall  could  be  raised 
as  an  integral  unit.  (T.  113,  382,  384-386).  This  tech- 
i   nique  speeded  up  construction  and  was  the  most  eco- 
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nomical  means  of  installing  the  second  story  framing 
and  siding.  (T.  113-114.  Finding  No.  32).  It  had  been 
successfully  used  by  appellee  on  a  similar  project  the 
previous  year.  (T.  382). 

Excavation  and  earth  work  was  commenced  as 
scheduled  about  May  4  and  continued  throughout 
May.  Some  delay  occurred  in  excavation  because  of 
frozen  subsoil,  but  by  May  20,  the  ground  was  thawed 
sufficiently  to  complete  excavation  and  commence 
pouring  the  footings.  Thereafter  excavation,  backfill 
and  compaction  proceeded  normally.  (T.  117-118,  123, 
124.  Ex.  46,  Report  No.  11-36). 

Appellant  delivered  the  plywood  siding  to  the  dock 
in  Seattle  on  May  5  for  trans-shipment  to  Alaska. 
(Ex.  3,  4.  Answer  to  Eequest  for  admission  No.  4 
T.  405).  It  arrived  at  the  job  site  on  May  26  or  27. 
(Finding  No.  5). 

On  about  May  29,  while  construction  was  proges- 
sing  normally,  appellee's  superintendent  examined 
some  of  the  plywood  and  questioned  whether  it  met 
specifications.  He  immediately  notified  his  Seattle 
office,  which  in  turn  contacted  appellant's  sales  repre- 
sentative by  telephone.  The  representative  assured 
appellee  that  the  plywood  would  meet  specification. 
(T.  79-80.  Ex.  9).  By  a  letter  dated  June  1,  appellee 
again  notified  appellant  that  the  plywood  appeared 
to  be  inferior  and  remarked  that  it  hoped  the  ply- 
wood met  specifications.  Appellant  again  orally  noti- 
fied appellee  not  to  worry  about  the  specifications. 
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(T.  133,  334).  Relying  on  these  assurances,  appellee 
went  ahead  with  its  plans  to  use  the  material. 

During  June,  appellee  increased  its  manpower  on 
the  job,  (Ex.  46,  Reports  No.  36-61),  and  the  job 
was  progressing  well.  (T.  128,  387,  392,  430;  Ex.  46, 
Reports  No.  36-61).  Framing  commenced  on  Build- 
ings 846,  847  and  848  during  this  period  and  siding 
was  applied  to  them  in  the  latter  part  of  June.  (T. 
130).  Some  problems  were  encountered  during  June, 
but  these  did  not  materially  hinder  the  work  related 
to  framing  and  closing  in  of  the  buildings.  They  were 
not  of  an  unusual  nature  for  this  type  of  project  and 
were  correctable  by  putting  on  more  men.  (T.  130, 
151,  160,  262,  387,  392,  433,  434). 

On  the  afternoon  of  July  1,  after  appellee  had  be- 
gun installing  the  plywood,  it  was  advised  by  a  field 
memorandum  from  the  project  engineer  that  the 
material  did  not  comply  with  specifications  and  would 
have  to  be  removed  and  replaced  by  material  meeting 
specifications.  (Finding  No.  5).  Appellee's  superin- 
tendent did  not  consider  this  memorandum  to  be  a 
stop  work  order  and  continued  on  Monday,  July  3, 
to  apply  the  siding  to  buildings  in  progress.  (T.  153- 
155.  Finding  No.  5). 

On  July  3,  appellee  was  advised  in  writing  by  the 
resident  engineer  that  the  plywood  was  not  acceptable 
and  that  all  costs  incurred  in  replacement  of  the 
siding  would  have  to  be  borne  by  appellee.  (Finding 
No.  6).  On  this  date  Buildings  846,  847  and  848  had 


been  fully  sheathed  and  another  building  was  par- 
tially enclosed.  (T.  156,  281).  The  remaining  build- 
ings were  in  a  stage  of  construction  whereby  siding 
would  soon  have  been  applied  to  them.  (T.  157,  159, 
160).  Following  receipt  of  the  July  3  notice  of  re- 
jection, appellee  sorted  the  remaining  plywood  so  as 
to  be  able  to  utilize  those  pieces  apparently  meeting 
specifications  and  continued  application  of  the  siding. 
(T.  161,  389,  430.  Finding  No.  7).  Removal  and  re- 
application  of  defective  siding  occurred  to  the  extent 
possible.  (T.  161). 

Following  a  meeting  at  the  job  site,  a  settlement 
was  reached  under  the  terms  of  which  appellant 
allowed  appellee  a  credit  of  $2,000.00  to  cover  appli- 
cation and  removal  of  the  defective  siding  and  for 
reloading  and  sorting  the  unused  sheets  on  hand. 
(Finding  No.  8).  In  addition,  appellee  agreed  to  re- 
place the  thirteen  hundred  defective  sheets  with 
material  meeting  specifications.  (Finding  No.  8). 

Because  of  the  large  number  of  defective  sheets  in 
the  shipment,  appellees  job  plan  was  severely  dis- 
rupted. Up  to  that  time  it  "was  going  along  real 
good."  (T.  387,  471).  From  that  time  on  appellee 
operated  inefficiently  in  the  overall  prosecution  of  the 
work.  Appellee  "sort  of  started  shifting  things 
around.  .  .  .  We  couldn't  keep  on  operating  as  we 
figured,  so  the  crew  that  was  on  the  siding,  we  pulled 
them  off  and  put  them  on  something  else  trying  to 
keep  them  busy.  Our  framing  was  up.  We  couldn't 
go  beyond  the  second  floor."   (T.  159).  "The  whole 
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schedule  was  disrupted  and  nothing  was  going  the 
way  we  had  it  planned.  We  operated  very  inefficiently, 
and  that's  about  the  scope  of  it."  (T.  168).  One  of 
appellee's  foremen,  Ed  Thompson,  aptly  described  the 
opeartion  as  "just  a  hunt  and  peck  sort  of  thing." 
(T.  391). 

On  August  3,  the  initial  replacement  shipment 
arrived  at  the  job  site.  It  contained  1300  sheets.  The 
Corps  of  Engineers  immediately  notified  appellee  in 
writing  that  it  considered  most  of  this  shipment  de- 
fective. (Finding  No.  9).  Arrangements  were  made 
to  have  the  shipment  graded  by  a  representative  of 
the  plywood  division  of  Pittsburg  Testing  Laboratory. 
This  was  accomplished  on  August  8  and  9.  (Finding 
No.  9).  Out  of  the  shipment  of  1300  sheets,  610  were 
defective.  (Finding  No.  10). 

The  rejection  of  47  percent  of  the  initial  replace- 
ment shipment  further  upset  appellee's  revised  plans 
and  caused  additional  delays  and  hinderances  to  the 
efficient  prosecution  of  the  work.  ''It  just  upset  every- 
thing that  we  had  planned  at  that  stage."  (T.  184). 
Appellee  decided  at  this  point  to  go  forward  with 
the  framing  of  the  remaining  buildings  in  order  to 
be  able  to  place  the  roof  trusses  so  as  to  minimize 
the  losses  resulting  from  the  rejection  of  the  replace- 
ment shipment  and  to  ready  the  buildings  for  rapid 
closing  when  the  next  shipment  arrived.  (T.  189- 
190,  209,  210).  As  expressed  by  Billimek,  "I  think  at 
that  point  I  had  to  make  up  my  mind  I  might  as 
well  bull  the  framing  through  and  frame  it  all  up 
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to  the  roofs,  and  just  concentrate  on  getting  the  roofs 
on  the  buildings  and  forget  about  the  siding."  (T. 
189).  Crews  were  shifted  around.  "It  wasn't  very 
productive  to  switch  back  and  forth,  but  it  was  better 
than  laying  them  off  and  having  to  rehire  them." 
(T.  186).  Prosecution  of  the  work  in  the  sequence 
planned  was  important,  according  to  Billimek,  be- 
cause maximum  labor  efficiency  is  obtained  by  utiliz- 
ing the  same  crews  on  the  same  tasks  throughout  the 
project.  "Whatever  you  start  a  crew  on,  it  could  be 
the  framing,  the  joist  crew  putting  the  rafters  up,  the 
siding  crew,  you  try  to  keep  that  crew  on  a  particular 
job  throughout  the  whole  project,  because  if  there  is 
a  problem  it  will  be  developed  the  first  day  and  if  there 
is  something  they  are  all  familiar  with  it  from  then 
on,  and  there  shouldn't  be  no  more  problems  after 
they  get  lined  out  and  know  what  they  are  doing." 
(T.  116). 

The  second  replacement  shipment  arrived  at  the 
job  site  on  August  23.  (T.  210,  Finding  No.  11).  It 
contained  610  sheets  of  which  an  unbelievable  225,  or 
37  per  cent,  were  defective.  (Finding  No.  11).  Fur- 
ther sorting  was  required;  (T.  214);  it  had  "never 
stopped."  (T.  390).  Appellee  again  undertook  to  re- 
place the  defective  sheets  in  the  second  replacement 
shipment  and  on  September  24,  the  third  replacement 
shipment  containing  225  sheets  arrived  at  the  job 
site.  (Finding  No.  12).  These  enabled  appellee  to 
complete  enclosure  of  the  structures. 

Despite  the  fact  that  appellee's  construction  sched- 
ule called  for  the  closing  in  of  all  of  the  buildings 


9 

by  August  5,  Ex.  1-F,  they  were  closed  in  on  approxi- 
mately the  following  dates; 

Building  No.  Date  Closed-In 

848 August  9 

847 August  30 

846 August  31 

855 September  5 

877 September  6 

876 September  9 

875 September  13 

821 October  7 

856 September  9. 

(Finding  No.  17).  This  is  significant  in  the  light  of 
the  fact  that  by  July  3,  Buildings  848,  847,  and  846 
had  already  been  enclosed  and  work  on  the  remaining 
buildings  was  on  schedule. 

Contrary  to  appellant's  assertions,  the  court  did  not 
find  that  there  were  always  enough  sheets  available 
to  the  contractor  to  prosecute  the  work  as  planned. 
The  trial  court  did  find  that  ''the  evidence  does  not 
establish  what  delay,  if  any,  lack  of  available  suitable 
finding  may  have  caused  (appellee),  (Finding  No. 
\  17).  This  finding  was  premised  on  the  fact,  as  found 
by  the  court  in  Findings  No.  13-17,  that  by  use  of 
satisfactory  sheets  from  each  shipment  appellee  could 
have  enclosed  more  buildings  following  receipt  of 
each  shipment  than  it  did.  Also  bearing  on  the  finding 
that  appellee  failed  to  sustain  its  burden  of  proof  on 
the  issue  of  damages  for  delay  were  the  findings  that 
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the  project  suffered  from  delays  not  related  to  the 
siding.  (Finding  No.  28).  Although  there  was  unre- 
butted  testimony  that  none  of  the  delays  specified  in 
Findings  No.  28  and  29  delayed  closing  in  of  the 
buildings  or  materially  delayed  completion  of  the 
project,  (T.  223-230,  151),  appellee  does  not  challenge 
the  findings  as  "clearly  erroneous."  The  causal  re- 
lationships are  simply  too  interwoven  to  permit  such 
a  contention,  at  this  stage  of  the  proceedings. 

The  Court  further  found,  however,  that  *'by  reason 
of  the  fact  that  the  plywood  siding  supplied  by  (ap- 
pellant) did  not  meet  contract  specifications,  it  became 
necessary  for  (appellee)  to  revise  its  plan  of  work  by 
erecting  the  framing  and  thereafter  applying  the  ply- 
wood siding  by  craftsmen  working  from  scaffolding." 
(Finding  No.  32).  This  change  in  the  plan  of  work, 
the  court  found,  increased  the  cost  of  applying  a 
sheet  of  plywood  siding  about  three  times.  (Finding 
No.  32). 

Damages  of  $26,000.00  were  awarded  as  a  result  of 
the  required  changes  in  the  plan  of  work.  (Finding 
No.  35). 

They  were  computed  as  follows:  * 

$10.00  per  man  hour  per  workman 
3  man  hours  — $30.00  sheet 
1300  sheets  x  $30.00  =  $39,000.00 

(Finding  No.  34).  The  cost  of  $30.00  for  application 
of  each  of  the  1300  sheets  of  plywood  took  into  con- 
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sideration  the  costs  of  sorting  the  plywood,  transport- 
ing it  from  the  sorting  stockpile  to  the  building  site, 
loading  and  unloading  it,  delivery  to  carpenters  for 
application,  and  installation.  Finding  No.  34-A.  Two- 
thirds  of  the  total  cost  of  applying  the  remaining 
1300  sheets  was  the  result  of  the  revision  of  the  work 
plan.  (Finding  No.  35). 

Judgment  was  accordingly  entered  in  favor  of  ap- 
pellee for  $26,000,  together  with  several  other  rela- 
tively minor  items  of  damage,  less  an  offset  of  ap- 
proximately $10,000  over  which  there  was  no  dispute. 
This  appeal  followed. 

SUMMARY  OF  ARGUMENT 

Appellant's  grounds  for  appeal  are  predicated  on 
the  insufficiency  of  the  evidence  to  support  findings 
made  by  the  lower  court.  Each  finding  assailed  by  ap- 
pellant is  supported  by  the  evidence;  none  is  "clearly 
erroneous." 

Appellee  was  unquestionably  damaged  by  appellant's 
incredible  lack  of  performance.  Determination  of  the 
amount  of  damage  was  difficult.  In  these  circum- 
stances the  trial  judge  has  "wide  latitude"  in  assess- 
ing damages  and  appellant  "is  not  entitled  to  com- 
plain that  (the  damages)  cannot  be  measured  with 
the  same  exactness  and  precision  that  would  other- 
wise be  possible." 

ARGUMENT 

Appellant's  first  contention  is  that  the  trial  court 
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"affirmatively  found"  that  there  was  always  ade- 
quate suitable  plywood  on  the  project,  and  therefore 
appellee  was  not  damaged  by  appellant's  failure  to 
supply  siding  meeting  specifications.  (Appellant's 
brief,  8-9). 

The  trial  court  did  not  find  that  there  was  suffi- 
cient siding  on  the  project  at  all  times.  It  found  only 
that  ''the  evidence  (did)  not  establish  the  delay,  if 
any,  caused  by  lack  of  suitable  plywood."  (Finding 
No.  17).  The  court  simply  found  that  following  each 
shipment,  by  utilization  of  all  the  acceptable  sheets 
from  the  shipment,  appellee  could  have  enclosed  more 
buildings  than  it  did.  (Finding  Nos.  13-17).  This  is 
not  equivalent  to  a  finding  that  there  was  always 
suitable  pl5^wood  on  the  site  to  enable  appellee  to 
prosecute  the  work  as  originally  planned;  it  is  a  de- 
termination that  appellee  did  not  sustain  its  burden 
of  establishing  damages  for  delay,  as  distinguished 
from  damages  for  loss  of  efficiency  and  productivity. 
The  court  obviously  felt  that  the  non-plywood  related 
delays  to  the  project,  as  set  forth  in  Findings  No.  28 
and  29,  coupled  with  the  difficulties  in  determining 
whether  the  project  would  have  been  delayed  if  ap- 
pelle  had  applied  all  the  acceptable  sheets  from  each 
shipment  on  one  building  after  another  so  as  to  en- 
close fully  one  or  more  buildings  as  soon  as  possible, 
prevented  appellee  from  sustaining  its  burden  of 
proof  on  the  delay  issue.  This  determination,  however, 
is  unrelated  to  the  issue  of  whether  appellee  was  re- 
quired to  change  its  work  plan  and  incur  increased 
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costs  in  completion  of  the  project  because  of  the  de- 
fective plywood. 

Appellant's  next  claim  is  that  the  findings  made  by 
the  court  of  the  damages  for  disruption  to  appellee's 
plan  of  work  are  not  supported  by  the  evidence.  This 
finding  is  likewise  fully  supported  by  the  evidence. 

The  trial  court  found  that  appellee's  "plan  of  work 
provided  that  the  plywood  on  the  second  story  may 
be  applied  to  the  framing  while  it  was  lying  on  the 
deck  in  a  horizontal  position.  Thereafter  the  wall 
sections  were  to  be  raised  to  a  vertical  position  by  the 
use  of  hydraulic  jacks.  This  technique  accelerated  con- 
struction and  was  an  economical  method  of  erecting 
the  second  story  framing  and  siding.  Building  846, 
847,  and  848  were  constructed  in  this  manner.  By 
reason  of  the  fact  that  the  plywood  siding  supplied 
by  defendant  did  not  meet  contract  specifications,  it 
became  necessary  for  plaintiff  to  revise  its  plan  of 
work  by  erecting  the  framing  and  thereafter  applying 
the  plywood  siding  by  craftsmen  working  from  scaf- 
folding." (Finding  No.  32). 

There  was  ample  evidence  to  support  the  finding 
that  because  the  defective  material  the  job  plan  had 
to  be  radically  altered.  Billimek  testified  that  constant 
sorting  of  plywood  was  required,  carpenters  had  to 
be  shifted  about  to  prevent  their  being  discharged  and 
rehired,  and  re-handling  and  transportation  of  the 
materials  throughout  the  site  was  necessary.  (Tr.  159, 
168,  184,   189-190,   209,   210).   See   also   Finding   No. 
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34- A.  Second  story  walls  were  raised  without  siding 
to  utilize  the  crews  and  keep  the  job  progressing  while 
awaiting  further  shipment.   (Tr.  189). 

Appelle  contends  that  on  the  basis  of  this  finding 
the  court  should  have  awarded  damages  only  for  the 
loss  of  efficiency  in  applying  the  plywood  to  the  second 
story,  not  to  the  foundation  and  the  first  floor.  (Ap- 
pellant's brief,  p.  6-7,  12-14).  This  argument  over- 
looks the  increased  costs  to  appellee  in  applying  the 
two  lower  tiers  as  set  forth  in  Finding  34-A.  Appel- 
lee's job  superintendent,  a  construction  man  of  long 
experience,  (T.  104-105),  testified  that  because  of 
the  large  percentage  of  defective  sheets  the  shipments 
had  to  be  stockpiled  and  sorted  prior  to  use.  (T.  187). 
This  required  the  time  of  two  laborers,  a  carpenter 
foreman,  a  teamster  and  a  fork  lift  part  time.  (T. 
187).  After  sorting,  the  acceptable  sheets  had  to  be 
loaded  on  a  truck  and  delivered  from  the  stockpile 
to  the  area  on  the  site  where  the  material  was  being 
used  at  the  time.  There  it  was  unloaded  and  moved 
into  position  where  it  could  be  handled  by  carpenters. 
Some  sheets  had  to  be  cut  or  sawed  into  half.  Order 
Supplementing  Findings  of  Fact,  Finding  No.  34-A. 
All  of  these  additional  costs,  none  of  which  were  dis- 
puted by  appellant,  were  required  for  the  installation 
of  the  entire  remaining  1300  sheets. 

In  addition,  it  is  also  undisputed  that  appellee  was 
unable  to  install  the  second  floor  siding  by  use  of  the 
tilt  up  method.  (Finding  No.  32,  T.  189).  This  was 
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costly  because  instead  of  being  able  to  nail  the  sheets 
to  the  framing  on  the  ground,  application  from  scaf- 
folding was  required.  It  necessitated  the  renting  of 
scaffolding,  laborers  handing  the  4'x8'  sheets  to  car- 
penters, nailing  from  scaffolding,  and  extra  handling 
for  cutting  and  fitting  adjacent  to  windows.  (Finding 
No.  34-A).  Contrasted  with  appellee's  initial  plans 
for  application  of  the  siding,  a  plan  found  to  have 
been  highly  successful  on  a  similar  project  the  pre- 
ceding year,  the  technique  used  was  clumsy,  ineffi- 
cient, and  costly.  In  addition,  as  testified  by  Billimek, 
a  general  disruption  of  the  work  plan  occurred.  (T. 
184,  189).  In  fact,  he  said  that  rejection  of  much  of 
the  second  shipment  ''upset  everything  we  had 
planned  at  that  stage."  (T.  184).  The  crew,  he  said, 
was  not  organized  and  when  they  went  to  work  in  the 
mornings  "they  just  put  their  overalls  on  and  worked 
instead  of  being  told  what  to  do."  (T.  247). 

Appellant  further  complains  that  the  method  used 
by  the  trial  court  in  computing  appellee's  damages 
were  not  supported  by  the  evidence.  The  court  found 
that  as  a  result  of  the  changes  required  in  appellee's 
work  plan  for  the  installation  of  the  second  floor 
siding,  its  costs  were  increased  about  three  times. 
(Finding  No.  32).  This  finding  was  based  on  the  testi- 
mony of  Billimek  that  "if  we  could  have  applied  the 
siding  the  way  we  had  it  planned,  in  order  to  have 
the  walls  laying  down  and  applying  the  siding,  the 
way  we  had  to  do  it  cost  us  about  three  times  as  much. 
(T.   247-248).   Notice   that  the   testimony  related  to 
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"the  siding."  It  was  not  limited  to  "second  story 
siding."  The  court  was  warranted  in  inferring  that 
the  testimony  referred  to  related  to  the  overall  siding 
costs.  He  further  testified,  however,  that  the  overall 
loss  of  labor  efficiency  was  about  20%.  (T.  247).  No 
award  was  made  for  this  item  even  though  the  testi- 
mony was  not  disrupted.  The  court  no  doubt,  how- 
ever, took  such  testimony  into  consideration  in  arriv- 
ing at  its  overall  findings. 

The  monetary  award  was  computed  as  shown  in 
Finding  Nos.  33  and  34.  The  court  found  that  three 
manhours  per  sheet  were  required  to  install  the  1300 
sheets  in  the  replacement  shipments.  Appellee's  costs 
per  man  hour  were  found  to  be  $10.00,  a  figure  not 
disputed  by  appellant. 

The  finding  that  three  man  hours  were  required  to 
apply  a  sheet  of  plywood  to  the  end  of  a  building  is 
supported  by  the  testimony  of  appellee's  superinten- 
dent, Ex.  -  I.  Billimek  T.  333.  He  testified  that  in 
one  day  a  (five  man)  group  with  that  type  of  build- 
ing should  probably  cover  20  or  25  feet  down  one 
side  of  the  building.  The  interrogation  on  cross-exam- 
ination continued: 

"Q.Weil  how  many  sheets  during  a  9  hour  period, 
how  many  sheets  could  they  put  up  and  re- 
move? 

"A.Weil,  there  are  half  sheets,  and  I  don't  know 
how  many  sheets  it  would  take.  You  are  talk- 
ing about  sheets.  Maybe  it  would  take  a  small 
piece  that  would  have  to  be  cut  and  fitted.  It 
takes  longer  to  put  that  on  than  a  full  sheet. 
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I  think  they  should  cover  that  building  between 
20  and  25  feet  down  one  side,  either  the  side 
of  the  building  or  the  back.  The  ends  would  be 
faster  as  there  are  no  windows,  but  that's  an 
average  on  the  side  of  the  building.  (Emphasis 
supplied.) 

' '  Q.  How  long  would  it  take  to  do  one  end  of  a 
building  % 

"A.  They  should  complete  one  end,  that  crew  that 
we  mentioned  awhile  ago  should  complete  one 
end  in  one  day.  Of  course  the  ends  are  sim- 
ple, they  are  all  full  sheets.  And  that's  under 
good  working  conditions. 

'*Q.  Pardon? 

'* A.  That's   under    good   working    conditions. 

"Q.  That's  18  sheets  on  the  ends,  plus  the  other  ma- 
terial, is  that  right? 

''A.  Yes. 

**Q.  So  that  four  men  in  nine  hours,  maybe  they 
could  do  .  .  . 

**A.  We  are  talking  about  five  men,  weren't  we? 

''Q.  Let's  add  another  one  in  there  then.  Let's  say 
five,  and  that  would  be  about  45  man  hours  and 
we  should  do  at  least  15  sheets.  That's  about 
three  man  hours  per  sheet.  That's  a  pretty 
healthy  estimate,  isn't  it,  Mr.  Billimek? 

"A.  Under  certain   conditions  it's  not  bad." 

Although  appellant  contends  that  Billimek 's  esti- 
mates were  directed  to  removing  and  replacing  sid- 
ing, it  is  apparent  that  the  testimony  related  solely 
to  placing  the  siding.  This  is  evident  from  the  wit- 
nesses' testimony  that  the  group  should  cover  one 
side  of  a  building  down  20  to  25  feet  in  one  day  and 
complete   one   end   in   one   day.   While   the   question 
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called  for  an  estimate  of  the  number  of  sheets  which 
a  five-man  group  could  remove  and  replace  in  one 
day,  the  answer  clearly  was  phrased  in  terms  of  the 
area  which  could  be  covered  in  one  day. 

The  answer  was  obviously  satisfactory  since  no 
objection  was  made  by  the  cross-examiner  that  it 
was  not  responsive.  Nor  was  the  subject  pursued 
further.  In  light  of  the  witness's  testimony  and  his 
demeanor  and  inflections  of  voice  and  expression  at 
the  time  of  relating  it,  as  observed  by  the  trial  court, 
the  court  was  warranted  in  finding  that  the  testi- 
mony related  to  the  time  required  to  install  ply- 
wood, and  not  to  its  removal  and  reinstallation. 

At  the  very  least  the  testimony  is  ambiguous.  It 
was  therefore  the  province  of  the  trial  court  to  re- 
solve the  ambiguity.  "The  determination  of  the  fact- 
ual content  of  ambiguous  testimony  is  for  the  trial 
court,  and  such  determination  can  be  set  aside  on 
review  only  if  'clearly  erroneous'."  United  States  v. 
National  Assoc,  of  Real  Estate  Boards,  339  U.S. 
485,  495,  496,  94  L.Ed.  1007,  1016,  70  S.Ct.  711  (1950) ; 
Guzmen  v.  PicUrilo,  369  U.S.  698,  702,  8  L.Ed.2d 
205,  209,  82  S.Ct.  1095  (1963). 

Determination  of  the  ambiguity,  if  any,  in  the  Billi- 
mek  testimony  was  resolved  against  appellant  by 
the  trial  court,  and  its  findings  were  not  ''clearly 
erroneous."  Rule  52(a),  Federal  Rules  of  Civil  Pro- 
cedure. 


19 

Certainly  one  cannot  say  with  respect  to  any  of 
the  findings  challenged  one  "is  left  with  the  definite 
and  firm  conviction  that  a  mistake  has  been 
committed,"  United  States  v.  United  States  Gyp- 
sum Co.,  333  U.S.  364,  395,  92  L.Ed  746,  765,  68 
S.Ct.  525  (1948).  From  the  trial  judge's  carefully 
prepared  findings  it  is  apparent  that  he  carefully 
considered  and  weighed  the  evidence.  This  is  fur- 
ther reason  for  giving  them  the  full  benefit  of  the 
presumption  that  they  are  supported  by  the  evidence. 

Moreover,  with  respect  to  the  damages  awarded, 
substantial  latitude  is  allowed.  Here  the  fact  of  dam- 
age is  certain.  The  basis  of  appellant's  complaint  is 
that  the  amount  of  damage  has  not  been  determined 
with  mathematical  precision,  that  it  is  the  product 
only  of   opinion.   This,   however,   is  not  insufficient. 
As  this  court  remarked  in  Kupoff  v.  Stepovich,  (9th 
Cir.  1958)   261  F.2d  693,  a  case  arising  in  Alaska, 
quoting  from  Eastman  Kodak  Co.  v.  Southern  Photo 
Materials  Co.,  273  U.S.  359,  11  L.Ed  684,  47  S.Ct. 
:  400,  ''a  defendant  whose  wrongful  conduct  has  ren- 
dered difficult  the  ascertainment  of  the  precise  dam- 
ages suffered  by  the  plaintiff,  is  not  entitled  to  com- 
plain that  they  cannot  be  measured  with  the  same 
I  exactness  and  precision  as  would  otherwise  be  pos- 
'  sible."  Under  such  circumstances,  it  is  enough  ''if 
there   is   a   basis   for   a   reasonable   inference   as   to 
.  the   extent   of   damages.   Anderson   v.   Mt.    Clemens 
I  Pottery  Co.,  328  U.S.  680,  90  L.Ed.  416,  m  S.Ct.  91. 
I  Absent  Alaska  decisions  on  the  question,  this  court 


20 

should  apply  the  general  rule  that  "a  trial  court  has 
wide  discretion  in  determining  the  amount  of  dam- 
ages for  breach  of  contract,"  Distillers  Distributing 
Corp,  V.  J.  G.  Millet  Co.,  (9th  Cir.  1963),  310  F.2d 
162,  applying  California  law;  Robert  E.  McKee  Gen- 
eral Con.,  V.  Insurance  Go.  of  No.  America,  (10th 
America  Cir.  1959),  269  F.2d  195,  applying  New 
Mexico  law;  Walla  Walla  Post  District  v.  Palmberg, 
(9th  Cir.  1960),  280  F.2d  237,  applying  Washington 
law;  78  A.L.E.  858. 

Unquestionably  appellee's  damages  were  difficult  to 
determine.    Much    evidence    was   introduced    on   the 
issue,  and  the  trial  court  unquestionably  was  faced 
with  a  difficult  and  complex  task  in  arriving  at  a 
dollar  award  of  damages.  Yet  it  is  apparent  from 
the  Court's  Memorandum  to  Counsel  and  Order  that 
the  Court  endeavored  to  achieve  an  award  *' which 
would  be  fair  and  just  between  the  parties."  As  re- 
spects the  appellant,  the  damages  are  fair  and  just 
and  are  based  upon  reasonable  inferences  as  to  the 
extent  of  appellee's  loss.  Appellant's  seemingly  reck- 
less disregard  of  its  contractual  obligations  hardly 
entitle  it  to  complain  that  the  damages  for  its  irre- 
sponsible conduct  cannot  be  measured  with  precision. 
The  fact  of  damage  is  certain,  and  the  award,  under 
all  the  circumstances,  was  based  upon  a  dispassion- 
ate and  carefully  reasoned  analysis  of  all  the  evidence 

COSTS: 

Appellee  was  entitled  to  its  costs  in  the  discretion 
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of  the  lower  court  under  Rule  54(d),  Federal  Rules 
of  Civil  Procedures.  Since  judgment  was  rendered 
in  appellee's  favor  it  was  the  "prevailing  party," 
Bentley  v.  Sunset  House  Distributing  Co.,  (9th  Cir. 
1966),  359  F.2d  140,  6  Moore's  Federal  Practice  1305, 
§54.70(4). 

The  costs  taxed  were  proper  under  28  U.S.C.  1920. 
They  were  limited  to  fees  of  the  Clerk  and  Marshal, 
28  U.S.C.  1920(1);  fees  of  the  court  reporter,  28 
U.S.C.  1920(2);  witness  fees  as  fixed  by  28  C.F.R. 
21.3,  28  U.S.C.  1920(3)  ;  and  for  copies  of  detailed 
construction  plans  for  the  project,  28  U.S.C.  1920(4). 
No  showing  has  been  made  that  the  amounts  taxed 
are  improper.  In  absence  of  an  affidavit  by  appel- 
lant challenging  the  validity  of  the  cases  allowed,  it 
is  in  no  position  to  object.  Swan  Carburetor  Co.  v. 
Chrysler  Corp.,  (6th  Cir.  1945),  149  F.2d  476.  Finally, 
no  citation  of  authority  should  be  required  for  the 
preposition  that  appellant  is  not  in  a  position  to 
object  to  the  items  in  the  cost  bill  which  were  dis- 
allowed. 
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CONCLUSION 

The  judgment  should  be  affirmed.  The  findings  are 
in  no  sense  "clearly  erroneous."  The  damages,  diffi- 
cult to  express  in  monetary  terms  due  to  the  numer- 
ous and  complex  operations  involved,  were  fair  and 
reasonable.  The  measure  of  appellant's  culpability 
is  so  great  that  appellant  should  not  now  be  heard  to 
complain  that  the  trial  judge  was  required  to  arrive 
at  his  damage  award  on  the  basis  of  a  time  and 
motion  study.  The  trial  judge  made  the  award  on 
the  basis  of  the  best  evidence  available.  This  is 
sufficient. 

The  protest  of  the  cost  bill  is  specious.  Costs 
awarded  were  permissible  by  statute.  Complaint  may 
not  be  made  on  appeal  as  to  costs  disallowed. 

Respectfully  submitted 


Charles  E.  Cole 
Attorney  for  Appellee 


218  Lavery  Building 
Fairbanks,  Alaska  99701 
Telephone:  452-1124 
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CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19,  and  39 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

s/  Charles  E.  Cole 

Attorney   for  Appellee 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Mauk  Seattle  Lumber  Co., 
Appellant, 

V. 

Alcan  Pacific  Co., 
Appellee. 


Appeal  from  the  United  States  District  Court 
FOR  the  District  of  Alaska 


Honorable  Raymond  E.  Plummer,  Judge 


REPLY  BRIEF  OF  APPELLANT 


REPLY  STATEMENT  OF  THE  CASE 

The  settlement  made  between  the  parties  ended  all  is- 
sues except  those  which  might  arise  from  the  replacement 
shipments  (Finding  No.  8,  R.  300,  Appellee's  brief,  p. 
6).  The  first  replacement  shipment  arrived  on  August 
3rd,  and  at  that  date  appellee  alleges  because  of  rejection 
of  a  portion  of  this  shipment,  appellee  had  to  alter  its 
proposed  method  of  siding  erection  and  "go  forward  with 
the  framing  of  the  remaining  buildings  (without  siding) 
in  order  to  be  able  to  place  the  roof  trusses  .  .  .  and  to 
ready  buildings  for  rapid  closing  when  the  next  shipment 
arrived"  (Appellee's  brief,  pp.  7,  8). 
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Appellee's  employees  made  a  daily  record  of  the  con- 
struction progress— daily  reports— which  listed  activity 
on  the  various  buildings  and  other  phases  of  the  work, 
weather  conditions,  number  of  men  on  the  job,  and  any 
delays  or  hindrances  to  the  job  progress.  (Ex.  46,  not 
made  a  part  of  the  record  at  the  suggestion  of  the  clerk 
because  of  its  bulk.) 

The  Building  Histories  appearing  in  the  record  at  R. 
231-271  are  taken  from  these  daily  reports  and  tabulate 
construction  progress  on  an  individual  building  basis,  and 
show  how  each  building  came  up.  Also,  the  tabulation 
of  "DELAYS-AS  LISTED  ON  DAILY  REPORTS,"  R. 
221-228,  is  an  extraction  and  tabulation  of  this  information 
from  the  daily  reports  (Ex.  46).  These  Indexes  were  used 
by  counsel  and  the  court  in  the  progress  of  the  trial  (R. 
136). 

What  was  the  situation  on  August  3,  the  date  the  first 
replacement  shipment  arrived  at  the  site?  Appellee  woidd 
have  us  believe  there  was  little  or  no  good  siding  avail- 
able. Appellee's  evidence  shows  conclusively  to  the  con- 
trary. 

All  eight  buildings  took  a  total  of  1822  sheets  of  siding 
(Finding  No.  13,  R.  301).  On  August  3rd,  the  appellee 
had  some  600  sheets  of  siding  applied,  all  of  which  were 
defective  or  would  be  ruined  in  the  process  of  removal 
(T.  305,  306).  But  at  that  time  there  were  550  good 
sheets  still  available  from  the  first  shipment  (T.  306) 
and  counting  the  second  shipment  which  had  690  good 
sheets  (Finding  No.  14,  R.  302)  appellee's  superintendent 
had  to  admit  that  as  of  August  3rd  he  had  over  a  thousand 
sheets  of  good  plywood  on  the  job  site. 
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Siding  was  available  as  follows: 
Defective  siding  on  the  buildings  600  sheets 

Good  siding  from  original  shipment  550  sheets 

Good  siding  from  8-3-61  shipment  690  sheets 

Total  siding,  already  on  the  buildings  or 
GOOD  siding  available  for  remaining 
buildings  to  be  erected  1,846  sheets 

This  left  more  than  enough  good  sheets  from  the  orig- 
j  inal  shipment  and  the  August  3rd  delivery  to  complete 
the  project,  except  for  removing  and  replacing  defective 
1  sheets. 

I  If  this  is  correct,  appellee  was  free  to  go  ahead  with 
'the  new  construction-using  any  construction  method  it 
desired— and  hold  off  removing  any  replacing  siding  from 
the  conpleted  buildings  until  the  second  replacement 
shipment  arrived  on  August  23.  Its  own  records  show  that 
jthis  is  exactly  what  it  did.  This  clearly  appears  from  the 
flurry  of  activity-removing  and  replacing  siding-on 
'buildings  846,  847,  and  855,  recorded  in  the  daily  reports 
for  August  25  through  31  (Ex.  46/Building  Histories, 
R.  238  and  242;  Finding  No.  22,  R.  304,  305). 

Appellee  admitted  that  it  left  the  rejected  siding  on 
those  buildings  until  siding  demands  for  other  buildings 
yet  to  be  completed  were  satisfied  (T.  306,  307). 

REPLY  ARGUMENT  OF  APPELLANT 

I  Assignment  of  Error  No.    1 

I  Appellee  argues  that  "second  story  walls  were  raised 
without  siding  to  utilize  the  crews  and  keep  the  job  pro- 
gressing while  awaiting  further  shipment."  This  is  the  al- 
,eged  reason  for  the  change  in  constiiiction  method  (Ap- 
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pellee's  brief,  p.  14).  The  only  other  argument  involved 
sorting  and  handling  of  siding  for  which  appellee  has 
been  awarded  damages  and  from  which  no  appeal  is 
taken. 

No  attempt  is  made  by  appellee  to  explain  what  its 
crews  did  with  the  good  siding  it  had  on  hand  from  the 
original  and  subsequent  shipments.  Appellee's  own  rec- 
ords show  that  its  construction  progress  was  according 
to  a  practicable  schedule  required  by  the  government 
(Finding  No.  25,  R.306,  and  Ex.  A  and  B  to  Findings, 
R.  314  and  315). 

In  fact,  appellee's  testimony  in  describing  the  erection 
of  roof  trusses  on  buildings  before  any  siding  was  put 
on  them  is  shown  by  their  own  records-again-to  be 
patently  false.  Appellee's  job  superintendent  testified: 

"A.  August  7,  1961,  roof  trusses  set  on  building  877 
without  any  siding  .  .  .  August  8,  1961,  roof  trusses 
set  on  building  876,  without  any  siding.  August  10, 
1961,  roof  trusses  set  on  building  875,  without  any 
siding."  1 

Appellee's  own  daily  reports,  Ex.  46,  shows  that  in 
fact,  for  buildings  876  and  877,  the  siding  was  applied 
to  the  second  floor  walls  on  August  5th,  two  to  three 
days  before  the  roof  trusses  were  erected  and  in  full 
compliance  with  the  time  sequence  for  the  horizontal 
application  method  ALLEGEDLY  not  used  by  the  ap- 
pellee (Ex.  46/Building  Histories,  R.  261,  265). 

For  building  875  it  is  noted  that,  while  no  siding  is 
indicated  on  the  daily  reports  prior  to  setting  the  roof 
trusses,  siding  was  applied  on  August  17th  which  was 
obviously  available  from  the  stock  on  hand  on  August 
3rd  (Ex.  46/Building  Histories  R.  257,  258). 
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It  is  clear  that  appellee  not  only  always  had  the  op- 
portunity to  use  its  horizontal  application  method  but 
that  it  in  all  probability  did  use  it  on  some  buildings  it 
alleged  it  did  not. 

Conversely,  appellee  had  elected  to  NOT  use  the  hori- 
zontal method  on  at  least  one  building  before  any  ques- 
tion of  rejection  came  up-on  one  of  the  buildings  where 
it  alleged  the  method  was  used.  That  is  the  case  of  Build- 
ing 847.  It  is  firmly  established  that  the  first  siding  on 
any  building  was  placed  on  June  26,  1961  (R.  311,  Find- 
ing No.  21,  R.  304).  However,  on  Building  847  the  second 
floor  framing  started  as  early  as  June  15th  and  the  roof 
trusses  were  set  on  June  24th-two  days  before  any  siding 
was  applied  anywhere  and,  in  fact,  a  full  week  before 
any  siding  was  put  on  that  particular  building  (Ex.  46/ 
jBuilding  Histories,  R.  240,  241). 

Repeated  references  to  high  wind  velocities  which  are 
found  in  the  daily  reports  which  described  concrete  block 
walls  blowing  down  and  entire  buildings  being  out  of 
plumb,  show  the  real  reason  why  appellee  exercised  dis- 
|cretion  in  its  attempts  to  tilt  up  wall  sections  with  siding 
applied  (Ex.  46/Delays-As  Listed  in  Daily  Reports,  R. 
^-21-228). 

Assignment  of   Error  No.   2 

Appellant  takes  the  position  that  the  alleged  method 
change  involved  only  one-third  of  the  siding,  second  floor, 
at  any  rate. 

Appellee  again  attempts  to  use  the  sorting  effort  for 
fvhich  it  has  already  been  compensated  to  justify  added 
bosts  to  applying  siding  on  the  first  floor  and  foundation 
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walls  (Appellee's  brief,  p.  14).  It  also  mentions  bringing 
material  to  the  buildings  and  cutting  some  sheets  to  fit- 
procedures  which  certainly  were  part  of  any  method  of 
application. 

The  reference  to  appellee's  job  superintendent's  testi- 
mony (Appellee's  brief  p.  15)  is  a  reference  to  applying 
siding  horizontally.  It  was  only  the  one-third  of  the  siding 
allocated  to  the  second  floor  walls  that  was  to  be  applied 
with  the  walls  "laying  down." 

The  court's  assumption  that  all  of  the  siding  would  be 
affected  by  the  alleged  change  in  method  is,  in  fact, 
clearly  erroneous. 

Assignment  of   Error  No.   3 

Appellant  challenges  the  finding  of  three  man-hours 
per  sheet  required  for  applying  ( as  opposed  to  removing  i 
and  re-applying)  a  sheet  of  plywood. 

The  fact  that  there  is  no  other  evidence  or  testimony  > 
on  this  issue  other  than  that  quoted  in  appellant's  brief,  I 
R.  331-333,  is  evidenced  by  appellee  being  forced  to  rely 
upon  exactly  the  same  testimony  for  this  proposition,  and 
no  more.  ^ 

Appellee  had  put  in  issue  the  time  required  to  "remove 
and  replace  defective  siding"  by  making  claim  for  some 
4,360  man-hours  and  nearly  $40,000  for  that  item  (Ex. 
45).  The  term  "remove  and  replace  siding"  originates 
with  appellee  in  these  back-charges  and  in  the  daily  re- 
ports (Ex.  45,  46).  In  order  to  demonstrate  that  those 
back-charge  claims  were  grossly  exaggerated  and,  in  fact, 
in  a  large  part  fictitious,  the  cross-examination  of  ap- 
pellee's construction  superintendent  found  in  the  tran- 
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script,  pages  T.  320  through  T.  333,  was  undertaken.  The 
back-charges  were  clearly  the  issue  (T.  320,  326).  Not 
less  than  17  times  during  this  testimony  was  reference 
made  to  the  subject  matter,  i.e.,  removing  and  replacing 
I  siding.  Never  was  a  time  factor  for  removing  only  or 
putting  up  only  discussed. 

1  Appellee's  attempt  to  take  the  word  "cover"  out  of 
i context  (Appellee's  brief,  p.  18)  and  give  it  a  meaning 
jof  installation  only,  excluding  the  removal  operation,  does 
I  violence  to  the  meaning  of  the  tesimony.  There  is  a  dearth 
of  evidence  on  the  time  required  to  place  or  install  a 
I  sheet  of  plywood,  and  the  court's  damage  formula  con- 
tains an  erroneous  factor. 

Assignments  of  Error  Nos.   4  and  5 

Appellant's  position  was  that  another  multiplication 
[factor  used  by  the  court  in  its  damage  formula,  a  factor 
{of  three  times  the  cost  of  the  alleged  revised  method, 
was  based  solely  on  speculation  and  conjecture  of  a  biased 
witness  for  appellee.  Appellee's  brief  points  to  no  facts 
whatsoever  which  give  a  rational  basis  for  this  opinion. 
This  does  not  comply  with  the  requirements  that  the 
plaintiff  provide  a  rational  basis  for  assessment  of  dam- 
ages, and  is  contrary  to  the  holding  previously  cited  in 
U.S.  V.  Griffith,  Gornall  &  Carman,  210  F.  Supp.  11. 

Assignment  of  Error   No.   6 

The  rules  of  court  place  upon  the  nominal  prevailing 
party  the  right  to  submit  a  cost  bill  in  conformity  with 
those  rules.  Appellee  seems  to  argue  that  a  complete  re- 
flrafting  of  its  cost  bill  by  the  clerk  of  court,  occurring 
well  after  the  ten-day  limit  provided  by  the  rules,  will 


8 
cure  the  defects  in  a  cost  bill  which  paid  no  heed  to  the 
rules.  In  effect,  this  is  the  clerk's  cost  bill  and  not  ap- 
pellee's. 

CONCLUSION 

The  evidence  does  not  support  the  trial  court's  findings 
and  conclusions  which  award  $26,000.00  in  damages  to 
appellee  arising  out  of  an  alleged  delayed  delivery  of  1 
approximately  $4,300  worth  of  plywood  siding.  The  judg- 
ment of  the  trial  court  should  be  reversed  as  to  that  I 
award  of  damages  and  as  to  allowing  costs  and  attorney's  ! 
fees  to  appellee  as  prevailing  party,  with  a  resulting  ; 
judgment  in  favor  of  apppellant  of  the  net  amount  of 
its  cross-claim  of  $10,641.76  exceeds  the  $1,117.28  in  ; 
appellee's  damages  from  which  no  appeal  is  taken. 
Respectfully  submitted, 

Casey  &  Pruzan 

By  John  F.  Kovarik 

Attorneys  for  Appellant 
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PETER  RAICH  AND  WANDA  J.  RAICH 


V. 


COMMISSIONER  OF  INTERNAL  REVENUE 


ON  APPEAL  FROM  THE  TAX  COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  decision  of  the  Tax  Court  of 
the  United  States  entered  on  August  15,  1966,  determining 
deficiencies  in  Appellants'  income  tax  for  the  taxable  years 
1961  and  1962.   Appellants  have  timely  filed  a  petition  for 
review  of  the  Decision  of  the  Tax  Court  and  this  Court's 
jurisdiction  is  based  upon  26  U.S.C.  7482. 

STATEMENT  OF  THE  CASE 

This  appeal  is  taken  for  the  purpose  of  reversing  the 
decision  of  the  Tax  Court  of  the  United  States  which  was  sub- 
mitted to  the  said  Tax  Court  on  the  basis  of  a  complete 
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stipulation  of  all  material  facts  and  documentary  evidence. 
The  Court  below  filed  an  opinion,  findings  of  fact  and  con- 
clusions of  law  and  an  order  for  judgment  under  which 
Appellants'  prayer  for  relief  was  denied. 

A  summary  of  the  pertinent  facts  is  as  follows: 
On  January  3,  1961,  Peter  Raich,  one  of  the  Appellants 
herein,  transferred  to  Pete  Raich  Sheetrock  Taping  Service, 
Inc.  all  of  the  assets  and  liabilities  of  a  sheetrock  and 
drywall  contracting  business  that  he  had  conducted  for  many 
years  as  a  sole  proprietorship.   For  accounting  purposes, 
the  sole  proprietorship  had  as  its  taxable  year  the  calendar 
year  and  operated  and  employed  the  cash  basis  method  of 
accounting  for  tax  purposes.   (R.  84) 

The  total  assets  transferred  to  the  corporation 
amounted  to  $88,613.39,  of  which  $77,361.66  were  represented 
by  trade  accounts  receivable.   The  accounts  receivable  had 
not  been  reported  as  income  by  the  sole  proprietorship  but 
were  reported  as  income  by  the  corporation  in  the  fiscal 
years  in  which  they  were  collected.   The  liabilities  assumed 
by  the  corporation  amounted  to  $45,992.81  of  which  $37,719.78 
was  represented  by  trade  accounts  payable  which  were  in 
existence  as  of  the  date  of  the  transfer.   None  of  the 
accounts  payable  were  deducted  for  income  tax  purposes  by 
the  sole  proprietorship,  but  were  deducted  by  the  corporation 
in  the  period  in  which  they  were  paid.   In  exchange  for  the 
transfer,  the  Appellants  received  2,500  shares  of  Ten  ($10.00) 


-2- 


Dollar  par  value  common  stock  valued  at  $25,000.00  and  an 
unsecured  promissory  note  in  the  face  amount  of  $16,280.58. 
(R.  85,  86) 

The  Commissioner  of  Internal  Revenue  asserts  that 
Appellants  must  report,  as  taxable  income,  the  excess  of 
the  amount  of  liabilities  assumed  by  the  corporation  over 
the  "adjusted  basis"  of  the  assets  transferred  by  Appellants 
to  the  corporation.   In  support  of  his  assertion,  the 
Commissioner  of  Internal  Revenue  contends  that  the  "adjusted 
basis"  of  the  assets  transferred  to  the  corporation  is 
$11,251.73.   In  making  this  computation,  the  Commissioner 
maintains  that  a  zero  basis  should  be  assigned  to  the 
accounts  receivable.   In  support  thereof,  the  Commissioner 
cites  Section  357(c)  of  the  Internal  Revenue  Code  of  1954. 
(R.  86-89) 

SPECIFICATION  OF  ERRORS  RELIED  UPON 

1.  The  Tax  Court  erred  in  construing  Section  357(c) 
of  the  Internal  Revenue  Code  of  1954  as  applying  to  the 
transfer  of  Appellants'  sole  proprietorship  to  Appellants' 
controlled  corporation  in  a  transaction  which  qualified  under 
Section  351  of  the  Internal  Revenue  Code  as  a  tax-free 
exchange. 

2.  The  Tax  Court  erred  in  determining  that  trade 
accounts  receivable  in  the  hands  of  the  cash  basis  taxpayer 
have  a  zero  basis  for  purposes  of  determining  the  "adjusted 
basis  of  property  transferred"  under  Section  357(c). 
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3.   The  Tax  Court  erred  in  not  determining  that 
accounts  payables  are  not  "liabilities"  within  the  meaning 
of  Section  357(c) . 

SUMMARY  OF  ARGUMENTS 
The  Commissioner  of  Internal  Revenue  seeks  in  this 
case  to  apply  Code  Section  357(c)  to  the  incorporation  of 
a  cash  basis  taxpayer.   The  Commissioner's  entire  case  is 
dependent  upon  his  contention  that  the  trade  accounts 
receivable  of  a  cash  basis  taxpayer  should  be  assigned  a 
zero  basis  for  the  purpose  of  determining  whether  or  not 
Section  357(c)  is  applicable  to  a  transaction  which  quali- 
fies as  a  tax-free  exchange  under  Section  351.   The  Tax 
Court  agreed  with  the  Commissioner  that  Section  357(c)  is 
applicable  and  that  the  accounts  receivable  of  a  cash 
basis  taxpayer  should  be  assigned  a  zero  basis  for  purposes 
of  this  section.   The  Appellants  submit  that  Section  357(c) 
is  not  applicable  to  Appellants'  transfer  insomuch  as  the 
legislative  history  of  the  section  and  the  language  of  the 
section  itself  clearly  indicates  that  the  section  was  not 
intended  to  apply  to  the  transfer  by  a  cash  basis  taxpayer 
of  accounts  receivable  and  accounts  payable  to  a  controlled 
corporation.   The  Tax  Court,  recognizing  that  its  application 
of  Section  357(c)  to  such  transfers  will  hinder  and  limit 
the  incorporation  of  cash  basis  businesses,  concluded  that 
it  was  compelled  to  so  hold  by  the  language  of  Section  357(c) 
itself.   Appellants  submit  that  not  only  was  the  section  not 
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intended  by  Congress  to  apply  to  such  a  transaction  but, 
further,  that  the  language  of  the  section  itself  is  unclear 
when  applied  to  cash  basis  methods  of  accounting  and  there- 
fore, this  language  must  be  interpreted  in  accordance  with 
the  well-established  intent  of  Congress  to  permit  tax-free 
exchanges . 

Appellants  further  submit  that  even  if  Section  357(c) 
is  applicable  to  Appellants'  transfer  of  accounts  receivable 
and  accounts  payable,  there  is  no  logical  basis  for  the 
contention  by  the  Commissioner  of  Internal  Revenue  that 
accounts  receivable  should  be  assigned  a  zero  basis  and  that 
accounts  payable  should  be  valued  at  their  face  amount  for 
purposes  of  the  Section  357(c)  computation.   The  only  logical 
application  of  this  section  would  assign  a  tax  basis  to  the 
accounts  receivable  equal  in  amount  to  the  value  of  the 
accounts  payable  or,  alternatively,  to  assign  to  the  accounts 
payable  the  same  basis  that  is  assigned  to  the  accounts  re- 
:eivable  under  the  Commissioner's  contention.   The  Appellants' 
argument  must  necessarily  be  sustained  in  view  of  the  fact 
;hat  accounts  receivable  and  accounts  payable  to  a  cash  basis 
laxpayer  are  treated  in  the  same  manner  under  the  tax  laws, 
L.e.,  accounts  receivable  are  not  recognized  until  they  are 
:ollected  and  accounts  payable  are  not  recognized  until  they 
ire  paid.   Therefore,  the  position  of  the  Tax  Court  that 
iccounts  receivable  and  accounts  payable  should  be  treated 
lifferently  for  purposes  of  Section  357(c)  is  completely 
mt enable . 
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ARGUMENT 


I. 

section  357(c)  of  the  internal  revenue  code  of  1954 
/as  not  intended  to  apply  to  the  transfer  by  a  cash  basis 
:axpayer  of  accounts  receivable  and  accounts  payable  where 

:HE  transfer  qualifies  as  a  section  351  EXCHANGE. 

On  January  3,  1961,  Appellant,  Peter  Raich,  transferred 
:he  assets  of  his  contracting  business  to  a  corporation  con- 
:rolled  by  him  and  formed  for  the  purpose  of  receiving  the 
issets  and  assuming  the  liabilities  of  that  business.^  ) 
'he  Tax  Court  found  that  the  transaction  qualified  under 
lection  351  but  that  "a  literal  interpretation  of  Sections 
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The  assets  and  liabilities  transferred  to  the  corporation 
were  as  follows: 

Assets 

Cash  $  1,045.40 

Trade  accounts  receivable  77,361.66 

Receivables  1,833.97 

Prepaid  rent  125.00 
Equipment                $13,626.30 
Less:   Accumulated 

depreciation       5,378.94  8,247.36 

Total  $88,613.39 
Liabilities 

Trade  accounts  payable  $37,719.78 

Notes  payable  8  ,273 .03 

Total  $45,992.81 


-6- 


351(a)(1)  and  357(c)  compels  the  application  of  Section  357(c) 
to  the  transaction  in  question" .   The  application  of  Section 
357(c)  in  the  instant  case  results  in  a  tax  being  extracted 
in  a  situation  which  could  not  have  been  contemplated  when 
Congress  enacted  that  section.   Its  application  to  cash  basis 
taxpayers  in  general  will  greatly  hinder  tax-free  incorporation 
and  will  encourage  distortions  in  the  transfers  of  cash  basis 
businesses  to  controlled  corporations.   Recognizing  this  clear 
misapplication  of  Section  357(c),  the  Tax  Court  summarized  its 
decision  by  stating: 

"In  applying  Section  357(c)  to  the  facts 
herein,  we  are  not  unmindful  that  the  result 
reached  may  conflict  with  the  well-established 
intent  of  Congress  to  foster  tax-free  business 
reorganizations.   However,  in  the  absence  of  a 
clearly  expressed  congressional  intent,  we  de- 
cline to  adopt  a  construction  of  Section  357(c) 
which  is  supported  neither  by  its  language  nor 
Its  legislative  history." 

Appellants  will  show  herein  that,  contrary  to  the 
holding  of  the  Tax  Court,  both  the  legislative  history  and 
the  language  of  the  section  itself  clearly  supports  their 
position, 

^*  The  legislative  history  of  Section  357(c),  viewed 
in  light  of  this  Court's  decision  in  Easson  is  sufficiently 
clear  to  support  Appellants'  position. 

This  case  is  one  of  first  impression.  Subsection 
357(c)  is  entirely  new  in  the  1954  Code  and  has  no  counter- 
part in  any  prior  Internal  Revenue  Code.  Subsection  357(c) 
provides  as  follows: 
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"(c)  Liabilities  in  Excess  of  Basis. -- 

(1)   In  General. --In  the  case  of  an  exchange-- 

(A)  to  which  section  3  51  applies,  or 

(B)  to  which  section  361  applies  by 
reason  of  a  plan  of  reorganization  within  the 
meaning  of  section  368(a)(1)(D) 

if  the  sum  of  the  amount  of  the  liabilities  assumed, 
plus  the  amount  of  the  liabilities  to  which  the 
property  is  subject,  exceeds  the  total  of  the  ad- 
justed basis  of  the  property  transferred  pursuant 
to  such  exchange,  then  such  exceiss  shall  be  con- 
sidered as  a  gain  from  the  sale  or  exchange  of  a 
capital  asset  or  of  property  which  is  not  a 
capital  asset,  as  the  case  may  be." 

Nowhere  in  the  legislative  history  of  Section  357(c) 
is  the  purpose  for  its  enactment  revealed.     It  is 

therefore  necessary  to  examine  the  theory  and  purpose 

(3) 
of  Sections  351^  ^  and  357,  subparagraphs  (a)  and  (b) , 

as  they  existed  prior  to  the  enactment  of  subsection 

(c)  of  Section  357. 

Until  the  decision  in  the  United  States  v.  Hendler, 

303  U.S.  564  (1938),  the  problem  of  the  assumption  of 

liabilities  in  a  reorganization  had  not  been  considered. 

In  Hendler,  the  Supreme  Court  held  that  the  assumption 

of  liabilities  in  an  otherwise  tax-free  reorganization 

would  be  treated  as  the  equivalent  of  the  payment  of 

cash  to  the  transferor  and  taxable  to  the  extent  of  any 


:2) 

^dir 
J  U 

:3) 


See  H.  Rept.  1337,  83rd  Cong.  (1954),  3  U.S.C.  Cong.  & 
^dmin.  News  (1954)  and  S.  Rept.  1622,  83rd  Cong.  (1954), 
i  U.S.C.  Cong.  &  Admin.  News  (1954). 


Section  351(a)  provides  that  no  gain  or  loss  shall  be  re- 
:ognized  on  the  exchange  of  property  for  stock  or  securities  in 
I  controlled  corporation.   However,  Section  351(d)(1)  contains 
I  cross  reference  to  Section  357  where  the  transferee  assumes 
-labilities  or  acquires  property  subject  to  liabilities. 
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gain  realized.   Thereafter,  Section  112(k)  of  the  1939  Internal 
Revenue  Code  was  enacted  to  overrule  the  Hendler  result  and 
this  section  was  subsequently  re-enacted  without  major  change 
in  Sections  357(a)  and  (b)  of  the  1954  Code.^^)   In  order  to 
property  characterize  the  problem  which  Section  357(c)  was 
intended  to  cure,  one  must  necessarily  examine  the  problems 
which  arose  under  Subsections  357(a)  and  (b)  and  their  pre- 
decessor.  Those  subsections  provide  generally  that  where  it 


W      Sec.  357.  Assumption  of  Liability. 

Sec.  357(a)  General  Rule.-  Except  as  provided  in  sub- 
sections (b)  and  (c)   if-- 

(1)  the  taxpayer  receives  property  which  would  be 
permitted  to  be  received  under  section  351,  361,  371,  or  374 
without  the  recognition  of  gain  if  it  were  the  sole  consi- 
deration, and 

(2)  as  part  of  the  consideration,  another  party  to 
the  exchange  assumes  a  liability  of  the  taxpayer,  or  acquires 
from  the  taxpayer  property  subject  to  a  liability, 

then  such  assumption  or  acquisition  shall  not  be  treated  as 
noney  or  other  property,  and  shall  not  prevent  the  exchange 
Erom  being  within  the  provisions  of  section  351,  361,  371,  or 
374,  as  the  case  may  be. 

Sec.  357(b)   Tax  Avoidance  Purpose — 

(1)  In  General.-  If,  taking  into  consideration  the 
lature  of  the  liability  and  the  circumstances  in  the  light 
3f  which  the  arrangement  for  the  assumption  or  acquisition 
^as  made,  it  appears  that  the  principal  purpose  of  the  tax- 
)ayer  with  respect  to  the  assumption  or  acquisition  described 
Ln  subsection  (a)-- 

(a)  was  a  purpose  to  avoid  Federal  income  tax  on 
the  exchange,  or 

(b)  if  not  such  purpose,  was  not  a  bona  fide 
business  purpose, 

then  such  assumption  or  acquisition  (in  the  total  amount 
of  the  liability  assumed  or  acquired  pursuant  to  such 
exchange)  shall,  for  purposes  of  section  351,  361,  371, 
or  374  (as  the  case  may  be) ,  be  considered  as  money 
received  by  the  taxpayer  on  the  exchange. 

(2)  Burden  of  Proof--  In  any  suit  or  proceeding  where 
:he  burden  is  on  the  taxpayer  to  prove  such  assumption  or 
icquisition  is  not  to  be  treated  as  money  received  by  the  tax- 
>ayer,  such  burden  shall  not  be  considered  as  sustained  unless 
:he  taxpayer  sustains  such  burden  by  the  clear  preponderance  of 
:he  evidence. 
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appears  that  the  principal  purpose  of  the  taxpayer  with 
respect  to  the  assumption  of  liability  in  a  reorganization 
is  the  avoidance  of  Federal  income  tax  and  if  such  purpose 
is  not  a  bona  fide  business  purpose,  such  assumption  should 
be  considered  as  money  received  upon  the  exchange.   The 
situation  which  arose  most  frequently  under  the  cases  involved 
the  transfer  of  mortgaged  property.   Where  the  theory  under- 
lying the  enactment  of  Section  357(a)  and  (b)  is  applicable, 
the  Courts  have  had  little  difficulty.^  ^      The  reasoning  of 
the  courts  in  these  cases  is  best  expressed  in  Woodsam 
Associates ,  supra: 

"It  is  clear  that  there  will  not  be  a  mere 
postponement  of  taxation,  but  possibly  a  com- 
plete tax  exemption,  if  gain  on  the  exchange  in 
question  is  not  presently  recognized  to  the 
extent  that  the  mortgage  to  which  the  trans- 
ferred property  was  subject  exceeded  the  peti- 
tioner's adjusted  basis.   (emphasis  added)" 

The  purpose  of  Section  351  is  to  permit  tax  postponement. 
The  purpose  of  Section  357(b)  is  clearly  to  prevent  tax  avoid- 
ance.  It  is  submitted  that  the  only  logical  explanation  of 
Section  357(c)  is  to  prevent  tax  avoidance  in  those  situations 
not  covered  by  Section  357(b).  The  most  forceful  authority  for 
this  proposition  is  the  decision  by  this  Court  in  Jack  L.  Easson 
V.  Commissioner,  294  Fed. 2nd  653  (9th  Cir.,  1961).   This  Court 
recognized  in  Easson  that  Congress  had  not  foreclosed  in_357 (a) 


^^)   See  Crane  v.  Commissioner,  331  U.S.  1  (1947);  Parker  v. 
Delaney,  186  Fed. 2nd  455  (1st  Cir.,  1950),  Cert,  denied, 
341  U.S.  926  (1951);  Woodsam  Associates,  Inc.  v.  Commissioner, 
198  Fed. 2nd  357  (2nd  Cir.,  1952) 


-10- 


and  357(b)  all  opportunities  for  tax  avoidance.   It  correctly 
held  that  Section  112(k) ,  the  predecessor  to  Sections 
357(a)  and  (b)  did  not  apply  to  the  transaction  in  question. 
The  transaction  was  therefore  nontaxable  under  Section  112(b)(5) 
which  was  the  predecessor  to  Section  351.   In  Easson.  the  tax- 
payer transferred  real  estate  valued  at  $320,000.00  subject 
to  a  mortgage  of  $247,000.00  to  his  controlled  corporation. 
The  property  transferred  had  an  adjusted  basis  in  the  hands 
of  the  taxpayer  of  $87,000.00.  The  Tax  Court  concluded  that 
unless  a  tax  was  imposed  on  the  transfer,  the  taxpayer  would 
receive  a  windfall  since  the  stock  acquired  would  receive  a 
basis  of  zero  under  Section  113(a)(6).  This  Court,  however, 
sanctioned  the  concept  of  a  "negative  basis"  as  the  only 

logical  alternative  to  the  Tax  Court's  holding  in  view  of  the 

(6) 

clear  language  of  Section  112.     Most  importantly,  this 

Court  went  on  to  state  that: 

"The  taxpayer's  case  on  this  point  is 
bolstered  by  the  fact  that  1954  Code  contains 
a  provision  specifically  covering  the  situa- 
tion presented  by  this  case."  Section  357(c) 
of  the  1954  Code  expressly  provides  that  if 
the  transferred  property  is  subject  to 
liabilities  which  exceed  the  transferor's 
basis  in  the  property  then  the  excess  is  to  be 
presently  recognized  as  gain."   (emphasis  added) 

This  Court  recognized  in  Easson  that  Section  357(c) 

must  necessarily  be  directed  at  the  problem  not  solved  by 

Section  357(b)  —  the  problem  of  a  "negative  basis"  for 


^  ^   See  Cooper,  Negative  Basis,  75  Harv.  L.  Rev.  1352  (1962) 

-11- 


stock  received  in  a  tax-free  exchange.   The  enactment  of 
Section  357(c)  clearly  eliminates  the  need  to  resort  to  the 
concept  of  "negative  basis"  as  a  means  of  preventing  the 
avoidance  of  tax  in  cases  involving  mortgaged  property.   This 
construction  of  the  statute  is  the  only  construction  consis- 
tent with  the  example  found  in  the  Senate  Finance  Committee 
Report  No.  1622,  83rd  R.  D.  Long.,  2nd  Sess.  (1954)  at  page 
270: 

"Subsection  (c)  provides  that  if  an  ex- 
change to  which  §351  (relating  to  a  transfer 
to  a  corporation  controlled  by  the  transferor) 
is  applicable  or  to  which  §361  (relating  to 
the  nonrecognition  of  gain  of  loss  to  corpor- 
ations) is  applicable  by  reason  of  a  §368 
(a)  (1) (D)  reorganization,  if  the  sum  of  the 
amount  of  the  liabilities  assumed  plus  the 
amount  of  the  liabilities  to  which  the  property 
is  subject,  exceeds  the  total  of  the  adjusted 
basis  of  the  property  transferred  pursuant  to 
such  exchange,  then  such  excess  shall  be  con- 
sidered as  gain  from  the  sale  or  exchange  of  the 
capital  asset  or  property  which  is  not  a  capital 
asset,  as  the  case  may  be.   Thus,  if  an  indivi- 
dual transfers,  under  §351,  property  having  a  basis 
in  his  hands  of  $20,000,  but  subject  to  a  mort- 

fage  of  $50,000  to  a  corporation  controlled  by 
im,  such  individual  will  be  subject  to  tax  with 
respect  to  $30,000,  the  excess  of  the  amount  of 
the  liability  over  the  adjusted  basis  of  the 
property  in  the  hands  of  the  transferor." 
(emphasis  added) 

It  is  submitted  that  the  only  logical  conclusion  with 
respect  to  the  legislative  history  of  357(c)  is  that  set  forth 
in  the  decision  of  this  Court  in  Easson. 

B.  Since  the  transaction  in  the  case  at  bar  does  not 
involve  tax  avoidance,  to  apply  Section  357(c)  to  cash  basis 
taxpayers  who  transfer  accounts  receivable  and  accounts  payable 
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will  necessarily  result  in  double  taxation  and  will  encourage 
distortions  in  the  incorporation  of  a  cash  basis  business  - 
results  which  could  not  have  been  intended  by  Congress. 

The  avoidance  of  tax  necessarily  presupposes  that  the 
transferor  has  received  some  economic  benefit.   While  the 
Tax  Court  ostensibly  conceded  that  no  economic  benefit  was 
realized  by  the  Appellants,  it  held  that  it  was  bound  to 
literally  interpret  the  statute.   However,  it  is  well 
settled  that  the  literal  interpretation  of  a  statute  must 
necessarily  be  modified  by  a  reasonable  construction  which 
will  avoid  unwarranted  results.   (See  Mertens,  Law  of  Federal 
Income  Taxation,  Section  3.04,  Zimet  Revision).   As  will  be 
seen  below,  unless  this  Court  distinguishes  between  the  appli- 
cation of  357(c)  to  a  cash  basis  taxpayer  who  transfers  accounts 
receivable  and  accounts  payable  to  a  controlled  corporation 
and  the  application  thereof  to  a  transferor  on  the  accrual 
basis,  such  unwarranted  results  must  necessarily  follow. 

It  is  clear  that  the  doctrine  which  evolves  from  the 
mortgaged  property  cases  applies  equally  to  both  cash  basis 
and  accrual  basis  taxpayers.   In  all  of  the  cases  decided  to 
date  under  Section  357(c),  namely,  Arthur  L.  Kniffen, 
39  T.C.  533  (1965);  N.F.  Testor  v.  Commissioner,  40  T.C.  273, 
aff'd,  327  Fed. 2nd  788  (7th  Cir.  1964)  and,  most  recently, 
Peter  W.  DeFelice,  25  T.C.M.  835  (1966);  the  question  of 
mortgages  was  not  involved.   However,  in  each  of  those  cases, 
the  transfer  of  an  insolvent  business  was  involved  since  in 
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each  case  the  liabilities  assumed  by  the  transferee  corporation 
exceeded  the  value  of  the  assets  transferred.   Although  the 
Commissioner  is  relying  heavily  on  these  cases  in  the  case 
at  bar,  they  are  clearly  distinguishable.   In  the  cases 
cited,  the  Commissioner  made  no  attempt  to  assign  a  basis 
other  than  book  value  to  accounts  receivable  and  accounts 
payable.   There  was  no  need  for  the  Commissioner  to  attempt 
to  do  so,  since  in  each  case  there  was  clear  economic  benefit 
to  the  transferor  inasmuch  as  the  liabilities  assumed  by  the 
transferee  exceeded  not  only  the  adjusted  tax  basis  of  the 
assets  transferred,  but  also  their  fair  market  value.   Further, 
in  all  three  cases,  the  fair  market  value  of  the  assets  trans- 
ferred was  at  least  equal  to  the  adjusted  tax  basis  under  the 
various  taxpayers'  method  of  accounting.   Clearly,  Section 
357(c)  was  properly  applied  in  each  of  the  aforementioned 
cases  in  order  to  prevent  tax  avoidance.   Unless  a  tax  had 
been  imposed  at  the  time  of  the  transfer  then,  under  Section 
358,  the  taxpayer's  basis  for  the  stock  received  from  the 
corporation  would  have  had  to  have  been  reduced  below  zero 
by  the  amount  that  the  liabilities  assumed  exceeded  the 
basis  of  the  assets  transferred.   This  is  the  "negative  basis" 
concept  discussed  in  Easson.   In  Easson,  of  course,  this  Court 
recognized  that  357(c)  solved  the  problem  of  the  negative  basis, 
The  cases  relied  on  by  the  Commissioner  are  inapplicable 
to  the  instant  case.   The  facts  of  this  case  can  be  simplified 
by  assuming  that  the  accounts  receivable  were  the  only  assets 
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transferred  and  the  accounts  payable  were  the  only  liabilities 
assumed.   The  Commissioner,  in  his  determination  of  deficiency 
assigned  a  zero  basis  to  the  accounts  receivable,  valued  the 
accounts  payable  at  their  face  amount  and  concluded  that  the 
accounts  payable  exceeded  the  adjusted  basis  of  the  accounts 
receivable  and,  therefore.  Section  357(c)  was  applicable.   The 
Commissioner's  approach  can  be  similarly  applied  to  every  cash 
basis  taxpayer  who  transfers  accounts  receivable  and  accounts 
payable.   Obviously,  a  cash  basis  taxpayer  who  transfers 
$100,000.00  of  accounts  receivable  in  exchange  for  the  assump- 
tion of  $50,000.00  of  accounts  payable  and  the  receipt  by  him 
of  stock  valued  at  $50,000.00  has  not  been  economically  benefited 
aor  has  he  received  any  money  as  a  result  of  the  transaction. 
It  is  a  long  recognized  concept  of  tax  law  that  the  imposition 
of  a  tax  presupposes  the  receipt  of  income  and  income  under 
Section  61  of  the  Code  necessarily  requires  that  the  taxpayer 
be  benefited  in  an  economic  sense,  or  at  least,  be  in  an 
improved  financial  position.   In  Easson,  the  Tax  Court  stated: 

"It  is  a  fundamental  concept  of  income  taxa- 
tion to  tax  gain  when  its  fruits  are  available 
for  payment  of  the  tax. "(7) 

Seemingly,  the  absence  of  economic  benefit  alone  should  be 

sufficient  basis  upon  which  to  exclude  Appellants'  transfer 

from  the  impact  of  Section  357(c).   However,  when  it  is 

determined  that  Appellants  did  not  economically  benefit  from 

the  transaction,  but  in  fact  may  suffer  an  economic  detriment 


(^)   33  T.C.  963,  iNote  footnote  8  at  p.  970  (1960) 
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then,  it  should  be  clear  that  Section  357(c)  does  not  apply. 
Assume  that  the  receivables  transferred  are  $100,000.00  and 
the  payables  assumed  by  the  corporation  are  $50,000.00  and 
that  stock  is  issued  for  the  net  equity,  or  $50,000.00.   The 
basis  of  the  stock  received  by  the  taxpayer  transferor  in 
Bxchange  for  the  assets  and  the  assumption  of  the  liabilities 
nust  be  determined  under  Section  358(a),  the  basis  of 
\ppellants'  stock  would  be  the  same  as  the  basis  of  the  pro- 
perty exchanged,  i.e.,  zero . ^  ^   However,  this  basis  must  be 
Increased  by  the  amount  of  the  gain  realized  on  the  transfer, 
Dr  $50,000.00.   Under  Section  358(d),  the  Appellants  are  then 
required  to  reduce  their  basis  in  the  stock  by  the  amount  of 


^    Sec.  358(a)   General  Rule--  In  the  case  of  an  exchange  to 
^^hich  section  351,  354,  355,  356,  361,  or  371(b)  applies-- 

(1)  Nonrecognition  Property.--  The  basis  of  the 
property  permitted  to  be  received  under  such  section  without 
:he  recognition  of  gain  or  loss  shall  be  the  same  as  that  of 
:he  property  exchanged- - 

(A)  decreased  by-- 

(i)   the  fair  market  value  of  any  other 
property  except  money)  received  by  the  taxpayer, 

(ii)   the  amount  of  any  money  received  by 
the  taxpayer ,  and 

(iii)   the  amount  of  loss  to  the  taxpayer  which 
was  recognized  on  such  exchange,  and 

(B)  increased  by-- 

(i)   the  amount  which  was  treated  as  a  dividend, 
and 

(ii)  the  amount  of  gain  to  the  taxpayer  which 
was  recognized  on  such  exchange  (not  including  any 
portion  of  such  gain  which  was  treated  as  a  dividend) 

(2)  Other  property--  The  basis  of  any  other  property 
(except  money)  received  by  the  taxpayer  shall  be  its  fair 
Qarket  value. 
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the  liabilities  assumed  by  the  corporation,  or  $50,000.00.   "^ 
The  result  of  this  computation  is  that  the  tax  basis  of  the 
stock  is  zero  and,  assuming  the  stock  was  sold  for  its  book 
value,  the  taxpayer  would  realize  a  taxable  gain  of  $50,000.00 
upon  the  sale  of  the  stock.   Appellant,  therefore,  will  even- 
tually pay  two  taxes.   The  first  tax  has  been  imposed  as  a 
result  of  the  application  of  357(c)  to  the  liabilities 
assumed  at  the  time  of  incorporation.   The  second  tax  will 
be  paid  when  the  stock  is  sold  as  a  result  of  the  application 
of  Section  358(d),  resulting  in  a  reduction  of  the  basis  of 
the  stock  by  the  amount  of  the  liabilities  assumed.   It  is  in- 
conceivable that  Congress  could  have  intended  this  result. 

A  literal  application  of  the  statute  will  also  cause 
and  encourage  distortions  in  the  incorporations  of  going 
businesses,  which  distortions  could  not  have  been  intended 
by  Congress  when  it  enacted  this  section.   These  distortions 
can  best  be  illustrated  by  examining  three  hypothetical  situa- 
tions.  These  examples  assume  that  the  sole  assets  and 
liabilities  of  the  predecessor  sole  proprietorship  transferred 
to  the  controlled  corporation  are  accounts  receivable  and 
related  accounts  payable  and  that  the  transferor  uses  the  cash 
method  of  accounting  for  reporting  its  income. 


(^)   Sec.  358(d)  Assumption  of  Liability--  Where,  as  part 
of  the  consideration  to  the  taxpayer,  another  party  to  the 
exchange  assumed  a  liability  of  the  taxpayer  or  acquired 
from  the  taxpayer  property  subject  to  a  liability,  such 
assumption  or  acquisition  (in  the  amount  of  the  liability) 
shall,  for  purposes  of  this  section,  be  treated  as  money 
received  by  the  taxpayer  on  the  exchange. 
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1.  The  transferor  could  retain  the  accounts  receivable, 
use  the  proceeds  from  the  collection  thereof  to  satisfy  the 
accounts  payable  and  any  income  taxes  arising  as  a  result  of 
the  collection  of  the  receivables  and  thereafter  transfer  the 
net  cash  to  the  corporation.   Obviously,  this  would  be  the 
most  extreme  example  of  distortion  since  it  would  be  virtually 
impossible  for  a  "going"  business  to  incorporate  on  this 
basis  since  it  would  require  that  the  business  be  suspended 
during  the  liquidation  period.   That  Congress  could  not  intend 
such  a  result  was  made  clear  when  it  enacted  Section  112 (k) 

of  the  1939  Code. 

2.  He  could,  instead,  transfer  only  the  trade  accounts 
receivable  to  his  controlled  corporation  without  any  assumption 
of  liabilities  by  the  corporation.   The  incorporation  itself 
would  not  be  an  income  realizing  event.   The  transferee  cor- 
poration, regardless  of  its  method  of  accounting,  would  be 
taxed  on  the  accounts  receivable  when  collected .   P.  A.  Birren 
Sc  Son  V.  C.I.R.  ,  116  Fed.  2nd  718  (7th  Cir .  1940).   The  trans- 
feror, would  be  entitled  to  a  deduction  for  the  trade  accounts 
payable  when  they  were  paid  by  him.   Thus,  the  resulting 
distortion  since  the  income  generated  by  incurring  the  liabili- 
ties would  be  shifted  to  the  transferee  corporation  while 

the  benefit  of  the  expense  deductions  would  be  retained  by  the 
transferor. 

3.  Alternatively,  the  transferor  could  retain  the 
accounts  receivable  and  transfer  to  the  corporation  only  the 
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accounts  payable.   Under  the  rule  of  the  Testor  case,  the 
transferor  would  apparently  be  taxable  to  the  extent  that  the 
liabilities  assumed  by  the  corporation,  since  no  assets  were 
transferred.   Section  357(c)  would  be  applied  and  the  trans- 
feror would  pay  a  tax  on  the  gain  at  that  time.   In  addition, 
the  transferor,  being  on  the  cash  basis,  would  also  be  taxed 
upon  the  receivables  when  they  were  collected. 

Although  there  are  no  reported  cases,  the  Commissioner 
is  now  apparently  attempting  to  prevent  both  the  transferor 
and  the  transferee  from  deducting  the  accounts  payable  on  the 
theory  that  the  transferee  may  not  deduct  such  payables  since 
it  did  not  incur  the  payables  and  the  transferor  may  not 
deduct  such  payables,  since  it  did  not  make  the  payment ,  and 
both  must  be  present  in  order  for  a  deduction  to  be  allowed. 
Further,  the  Commissioner  also  is  apparently  attempting  to 
tax  the  accounts  receivable  only  to  the  transferee  on  the 
theory  that  he  may  not  assign  his  income.   Only  where  both 
the  accounts  payable  and  accounts  receivable  are  transferred 
does  it  seem  likely  that  the  Commissioner's  theories  will  be 
thwarted.   However,  the  case  at  bar  may  effectively  prevent 
the  taxpayer  from  transferring  both  accounts  receivable  and 
accounts  payable. 

II. 

ASSUMING  SECTION  357(c)  IS  APPLICABLE  TO  THE  INSTANT 
CASE,  THEN  THE  TRADE  ACCOUNTS  RECEIVABLE  MUST  BE  ASSIGNED  A 
BASIS  AT  LEAST  EQUAL  TO  THE  AMOUNT  OF  THE  TRADE  ACCOUNTS 
PAYABLE  ASSUMED  BY  THE  CORPORATION. 
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The  Tax  Court  found  that  "accounts  receivable  in  the 
lands  of  a  cash  basis  taxpayer  have  a  basis  of  zero",  citing 
?.  A.  Birren  Sc   Son^  Inc.  v.  Commissioner,  116  Fed. 2nd  718 
(7th  Cir.  1940).   It  is  submitted  that  this  finding  was  made 
without  careful  analysis  of  Appellants'  argument  with  respect 
;o  the  basis  of  accounts  receivable.   Appellants  agree  that, 
Ln  theory,  the  accounts  receivable  of  a  cash  basis  taxpayer 
lave  a  zero  basis  and  that  this  proposition  would  yield  the 
correct  result  in  the  usual  situation  where  the  taxability  of 
:he  accounts  receivable  itself  is  in  issue.   This  was  the 
;ase  in  Birren.   However,  Appellants  submit  that  the  concept 
)f  a  zero  basis  for  accounts  receivable  while  producing  a 
}atisfactory  result  in  the  Birren  situation,  has  never  been 
malyzed  in  terms  of  Section  357(c).   Therefore,  general 
)rinciples  of  tax  law  should  apply  in  determining  the  meaning 
)f  "adjusted  basis"  under  this  section. 

In  Birren,  the  Court  made  the  following  statement: 

"Birren,  the  transferor,  had  the  benefit  of 
deductions  for  the  cost  of  his  sales  in  his  tax 
returns  filed  for  previous  years,  and  that  under 
this  method  the  full  amount  collected  on  the 
accounts  receivable  would  have  been  income 
taxable  as  such  to  the  transferor  when  received." 
(emphasis  added) 

The  Court  was  there  stating  that  since  the  taxpayer  had 

ieducted  the  accounts  payable  and  had  received  a  tax  benefit 

:rom  that  deduction,  he  could  not  thereafter  transfer  the 

iccounts  receivable  and  expect  to  assign  a  basis  to  those 

receivables  for  the  purpose  of  preventing  them  from  being 
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taxed  to  the  transferor  when  received.   Here,  both  the  accounts 
payable  and  the  accounts  receivable  had  been  simultaneously 
transferred  to  the  new  corporation  with  the  result  that 
the  ultimate  taxability  of  the  receivables  and  deductibility 
of  the  payables  will  lay  with  the  transferee  corporation. 
The  Court  in  Birren  recognized  that  the  deduction  of  the 
accounts  payable  and  the  resulting  tax  benefit  is  inextricably 
wound  up  with  the  taxability  of  the  accounts  receivable.   Thus, 
a  cash  basis  taxpayer  who  buys  goods  on  credit  and  then  sells 
those  goods  on  credit  should  receive  a  basis  for  the  resulting 
accounts  receivable  until  such  time  as  he  has  received  the 
benefit  from  the  deduction  of  the  accounts  payable.   Once 
this  benefit  is  realized,  then  the  accounts  receivable  can  be 
assigned  a  zero  basis.   This  argument  definitely  finds 
authority  in  Code  Section  1012  and  the  regulations  thereunder. 
Section  1012  provides  that  the  basis  of  property  shall  be  the 
cost  of  such  property.   Treasury  regulations,  Section  1.1012- 
1(a)  state  that  cost  is  the  amount  paid  for  such  property  in 
cash  or  other  property.   Therefore,  it  is  clear  that  the  con- 
cept of  cost  is  to  be  applied  when  determining  the  basis  of 
property.   It  is  also  clear  that  in  the  ordinary  course  of 
a  business  operation,  the  cost  of  generating  trade  accounts 
receivable  necessarily  includes  the  cost  of  related  trade 
accounts  payable.   This  concept  goes  to  the  very  nature  of 
the  credit  system  of  business  enterprises.   The  Court  below 
misconstrued  Appellants'  argument  in  this  regard  as  depending 
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on  the  proposition  that  the  accounts  receivable  transferred 
to  the  corporation  by  Appellants  were  encumbered  by  liens 
which  were  in  the  amount  of  the  accounts  payable  so  trans- 
ferred.  The  Court  then  ostensibly  concluded  that  the 
A.ppellants'  "lien  theory"  was  not  supported  by  facts,  and 
that  the  argument  had  no  merit .   It  is  submitted  to  this  Court 
that  the  proposition  that  trade  accounts  payable  are  the  cost 
Df  generating  trade  accounts  receivable  is  not  dependent  upon 
whether  or  not  the  receivables  were  a  lien  on  the  payables, 
but  it  is  a  logical  business  fact  which  fits  squarely  within 
the  provisions  of  Section  1012. 

The  cases  cited  by  the  lower  Court  in  support  of  the 
proposition  that  the  receivables  should  be  assigned  a  zero 
oasis  were  decided  on  the  theory  of  the  Birren  case  and  were 
decided  with  a  view  towards  eliminating  any  tax  avoidance 
/7hich  might  result  from  the  transfer  of  cash  basis  accounts 
receivable  in  reorganizations.       These  cases  generally 
follow  the  theory  of  Code  Section  362(a),  that  in  a  351 
exchange  the  basis  of  property  in  the  hands  of  the  trans- 
feror carries  over  to  the  transferee.   Had  Congress  con- 
templated the  problems  arising  from  the  cash  basis 
Incorporation  and,  specifically,  the  problem  here,  then  it 
could  have  easily  resolved  the  question  by  a  cross  reference 
in  Section  357(c)  to  Section  362.   Such  a  cross  reference 
would  have  been  uncontroverted  evidence  that  "adjusted  basis" 
under  Section  357(c)  was  to  be  construed  as  having  the  same 

'   ^   See  Tax  Court  Decision,  p.  15. 
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meaning  as  "basis"  under  Section  362(a).   There  is  no  such 
reference  either  in  Code  Section  357  or  the  regulations  there- 
under, to  Code  Section  362.   Therefore,  it  is  incumbent  upon 
this  Court  to  judicially  construe  the  term  "adjusted  basis" 
found  in  357(c)  in  light  of  the  legislative  and  judicial 
history  of  Section  357  and  in  light  of  the  unwarranted  results 
which  follow  from  its  application  to  cash  basis  taxpayers.   It 
is  clear  that  the  Tax  Court  erred  in  concluding  that  the 
language  of  Section  357(c)  is  "clear  and  unambiguous".   To 
the  contrary,  the  meaning  of  "adjusted  basis"  is  obviously 
open  to  judicial  construction.  Appellants  submit  that  the 
concept  of  a  zero  basis  for  cash  basis  accounts  receivable 
has  no  application  under  Section  357  where  the  question  is 
only  whether  or  not  the  transfer  of  cash  basis  accounts  re- 
ceivable with  a  value  in  excess  of  related  accounts  payable 
should  give  rise  to  a  taxable  event.   In  this  context,  it  is 
clear  that  the  Birren  case  is  authority  for  assigning  the 
receivables  a  basis  equal  to  the  amount  of  the  payables  and 
the  meaning  of  "adjusted  basis"  under  Section  357(c)  should 
be  so  construed  by  this  Court . 

III. 

IF,  UNDER  THE  CASH  METHOD  OF  ACCOUNTING,  A  ZERO  BASIS 
MUST  BE  ASSIGNED  TO  ACCOUNTS  RECEIVABLE,  THEN  IT  MUST  FOLLOW 
THAT  A  CASH  BASIS  TAXPAYER'S  ACCOUNTS  PAYABLE  ARE  NOT 
"LIABILITIES"  WITHIN  THE  MEANING  OF  SECTION  357(c). 

The  Tax  Court's  refusal  to  assign  a  tax  basis  to  the 
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accounts  receivable  equal  in  amount  to  the  accounts  payable 

results  in  a  tax  balance  sheet  which  could  not  have  been 

intended  under  Section  357(c).   The  Tax  Court's  and  the 

Commissioner's  balance  sheet  for  Appellants  is  as  follows: 

ASSETS 

Cash  $  1,045.40 

Accounts  Receivable  1,833.97 

Prepaid  Rent  125.00 

Equipment  8,247.36 

TOTAL  ASSETS        $11,251.73 

LIABILITIES  &  NET  WORTH 

Accounts  Payable  (assumed)  $37,719.78 

Notes  Payable  (assumed)  8,273.03 

TOTAL  LIABILITIES   $45,992.81 

DEFICIT  (   36,741.08  ) 

rOTAL  LIABILITIES  &  NET  WORTH  $11,251.73 

By  no  stretch  of  the  imagination  is  the  above  statement 

Df  financial  position  correct  or  in  accordance  with  generally 

accepted  tax  and  accounting  principles.   Appellants'  business 

was   not  insolvent.   The  accounting  balance  sheet  would  properly 

reflect  both  the  accounts  receivable  and  the  accounts  payable. 

It  was  on  the  basis  of  the  accounting  balance  sheet  that 

IVppellants  received  stock  and  a  note,  valued  at  approximately 

$41,000.00,  in  exchange  for  the  business.   The  tax  balance 

sheet  necessarily  must  depend  on  the  taxpayer's  method  of 

accounting.   For  tax  purposes,  accounts  receivable  are  not 

recognized  until  collected  and  accounts  payable  are  not 

recognized  until  paid.   Treasury  Regulations  Section  1.446- 

1(c) (l)(i)  provide  that: 
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"Generally,  under  the  cash  receipts  and 
disbursements  method  in  the  computation  of 
taxable  income,  all  items  which  constitute 
gross  income... are  to  be  included  for  the 
taxable  year  in  which  actually  or  construc- 
tively received.   Expenditures  are  to  be 
deducted  for  the  taxable  year  in  which 
actually  made. " 

If  the  Tax  Court  and  the  Commissioner  are  to  be  sustained  in 

their  theory  that  the  accounts  receivable  must  be  assigned  a 

zero  basis  under  the  Appellants'  method  of  accounting,  then 

it  must  necessarily  follow  that  this  theory  should  be  applied 

consistently  to  both  sides  of  the  balance  sheet.   That  is,  if 

the  term  "adjusted  basis"  is  to  be  construed  strictly  in  a 

tax  accounting  sense  then,  the  term  "liabilities"  must  also 

be  construed  in  a  tax  accounting  sense.   In  a  tax  accounting 

sense,  accounts  payable  are  not  liabilities  to  a  cash  basis 

taxpayer.   Hence,  the  only  proper  tax  balance  sheet  would  be 

one  which  omits  both  accounts  receivable  and  accounts  payable 

This  construction  would  be  entirely  consistent  with  the 

legislative  and  judicial  history  of  the  code  section. 

It  is  clear  that  in  order  to  avoid  the  inequities 

to  the  cash  basis  taxpayer  with  respect  to  his  transfer  of 

accounts  receivable  and  accounts  payable.  Section  357(c)  can 

only  be  interpreted  as  applying  to  the  transfer  of  accounts 

receivable  and  accounts  payable  by  an  accrual  basis  taxpayer. 

Only  when  applied  to  the  accrual  basis  taxpayer,  do  these 

terms  have  clear  meaning.   In  any  event,  it  is  illogical  to 

interpret  the  code  section  as  applying  in  one  manner  to 

accounts  receivable  and  as  applying  in  a  totally  different 
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manner  to  accounts  payable.   The  only  consistent  approach 
is  to  either  construe  "adjusted  basis"  in  a  pure  accounting 
sense  which  would  result  in  assigning  a  basis  to  accounts 
receivable  on  the  theory  that  they  have  a  cost,  i.e.,  the 
amount  of  the  related,  accounts  payable  and  to  therefore  treat 
the  accounts  payable  as  a  liability  under  Section  357(c);  or, 
to  properly  treat  both  in  a  tax  sense  as  having  no  existence 
to  the  cash  basis  taxpayer  until  that  moment  in  time  when 
they  are  collected  or  paid. 

IV. 

IN  CASES  OF  DOUBT,  STATUTE,  OR  INTERPRETED  OR  RESOLVED 
^OST  STRONGLY  AGAINST  THE  GOVERNMENT  AND  IN  FAVOR  OF  THE 
FAXPAYER. 

If  doubt  exists  as  to  whether  or  not  357(c)  should 

be  applied  to  the  facts  in  this  case,  such  doubts  should  be 

resolved  in  the  favor  of  taxpayer.   This  is  a  well-established 

cule  of  statutory  construction  and  if  a  doubt  exists  as  to 

whether  or  not  the  transfer  of  accounts  receivable  and  accounts 

payable  by  a  cash  basis  taxpayer  under  Section  351  comes  within 

the  purview  of  Section  357(c),  such  doubt  should  be  resolved 

in  favor  of  the  taxpayer.   In  Gould  v.  Gould,  245  U.S.  151  (1917) 

the  Court  there  stated: 

"In  the  interpretation  of  statutes  levying  taxes 
it  is  the  established  rule  not  to  extend  their  pro- 
visions, by  implication,  beyond  the  clear  import 
of  the  language  used,  or  to  enlarge  their  operations 
so  as  to  embrace  matters  not  specifically  pointed 
out.   In  case  of  doubt  they  are  construed  most 
strongly  against  the  government  and  in  favor  of  the 
citizen.   Accord:   Charles  Leich  &  Co .  v.  United 
States,  C.  A.  7  (1954)  210  F.  2d  901,  907." 
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CONCLUSION 
For  the  reasons  herein  stated,  it  is  respectfully  sub- 
nitted  that  this  Court  should  reverse  the  U.  S.  Tax  Court 
decision,  and  that  the  cause  be  remanded  to  the  United  States 
rax  Court  with  directions  to  the  parties  hereto  to  submit 
computations  under  Rule  50  of  the  Tax  Court  in  accordance 
(7ith  the  decision  of  this  Court. 

All  of  which  is  respectfully  submitted, 

CLARENCE  J.  FERRARI,  JR. 
Attorney  for  Petitioners-Appellants 
July  29,  1967 
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EDWARD   R.    TARANTINO, 

Appellant, 

vs. 

SGT.    J.     EGGER  and  OFFICER 
J.     MOURNING, 

Appellees. 


BRIEF   FOR  APPELLEES 

JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  final  judgment  entered  on  October 
13,    1966  by  the  United  States  District  Court,   Southern  District  of 
California,    Central  Division,    granting  summary  judgment  and  costs 
to  defendants  (Appellees  herein),   J.    F.    Egger  and  J.    R.    Mourning 
(sued  below  as  Sgt.    J.    Egger  and  Officer  J.    Mourning).     The  under- 
lying action  was  brought  by  Edward  R.    Tarantino,   by  a  complaint 
that  was  filed  on  May  17,    1966  in  the  U.    S.   District  Court, 
Southern  District  of  California.     Said  complaint  asked  that  the 
United  States  District  Court  invoke  its  jurisdiction  pursuant  to 
Title  28,   U.   S.    C.  ,   Section  1331  and  Section  1343(1),   (2),   (3),   and 
(4),   and  "VICINAL"  Jurisdiction  under  Title  28,   U.   S.    C.  ,   Section 

1. 


1392,   aad  sought  relief  under  a  civil  rights  action  pursuant  to 
Title  42,    U.S.C.  ,   Sections  1983  and  1985  (C.  T.   p.    2).     The 
District  Court's  order  of  October  13,    1966,    certified  that  it  was  the 
opinion  of  that  court  that  "that  defendants  J.   R.    Mourning  and  J.  F. 
Egger  had  reasonable  and  probable  cause  to  arrest  and  detain  the 
plaintiff,   and  that  the  arrest  and  detention  of  plaintiff  was  legally 
proper,   and  that  the  retention  by  the  police  department  of  approxi- 
mately $10,  000.  00  found  hidden  in  plaintiff's  automobile  was 
legally  and  properly  booked  into  the  Beverly  Hills  Police  Depart- 
ment as  evidence  and  that  defendants  J.   R.    Mourning  and  J.   F. 
Egger  did  not  under  color  of  any  statute,   ordinance,   regulation, 
custom,   or  usage  of  any  state  or  territories  subject  or  cause  to  be 
subjected  on  the  plaintiff,   Edward  R.    Tarantino,   through  the 
deprivation  of  any  rights,   privileges  or  immunities  secured  by  the 
Constitution  and  laws  of  this  nation,   and  that  J.   R.    Mourning  and 
J.   F.   Egger  did  not  conspire  to  interfere  with  the  civil  rights  of 
the  plaintiff,    Edward  R.   Tarantino  and  that  the  defendants  J.   R. 
Mourning  and  J.   F.    Egger  were  entitled  to  summary  judgment  and 
costs  therein.  "  (C.  T.   p.    57).     The  appellant,   Edward  R.    Tarantino, 
on  November  29,    1966,  filed  in  this  Court  a  timely  application  for 
appeal,   which  was  granted  on  January  13,    1967.     This  Court's 
jurisdiction  accordingly  rests  upon  Title  28,    U.   S.  C    Sections 
1291  and  1215. 
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STATEMENT   OF   THE   CASE 

Appellant  filed  his  civil  rights  complaint  on  May  17,    1966 
(C.T.    p.    2). 

Appellant  filed  a  "Motion  to  Institute  Declaratory  Judgment" 
under  Title  28,    U.   S.    C.  ,   Section  2201,   on  July  22,    1966  (C.T. 
p.    28).     Appellees  filed  an  answer  to  the  latter  m.otion  on  July  26, 
1966  (C.  T.   p.    32).     Appellees  filed  an  answer  to  appellant's 
complaint  on  July  27,    1966  (C.T.   pp.    35-37).     On  October  4,    1966, 
appellees  filed  a  substitution  of  attorneys,   and  a  Notice  of  Motion 
and  Motion  for  Summary  Judgment,   along  with  a  Statement  of 
Reasons  and  Points  and  Authorities  and  Affidavits  thereon,   the 
proposed  Summary  Judgment  and  proposed  Findings  of  Fact  and 
Conclusions  of  Law  (C.  T.    pp.    47-60). 

On  October  13,    1966,    Summary  Judgement  was  granted  to 
appellees  (C.  T.    p.    60).     Appellant  filed  a  Motion  for  Rehearing  on 
November  2,    1966,   which  was  denied  on  November  21,    1966  (C.  T. 
p.    83).     Appellant's  Motion  for  Leave  to  Appeal  in  Forma  Pauperis 
was  denied  by  order  of  December  6,    1966.     On  January  13,    1967, 
this  Court  made  its  order  granting  appellant  leave  to  appeal  in 
Forma  Pauperis  against  defendants  Egger  and  Mourning. 

STATEMENT   OF   FACTS 

Appellees,   at  all  times  mentioned  herein,   were  and  are  duly 
qualified  and  acting  police  officers  of  the  City  of  Beverly  Hills, 
County  of  Los  Angeles,   State  of  California,   and  were  at  all  times 
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mentioned  in  appellant's  complaint  engaged  in  the  performance  of 
their  regular  assigned  duties  as  such  police  officers  of  said  city. 
Upon  reliable  information  and  statements  and  sworn  statements 
given  by  witnesses,   victims  and  others  criminally  involved  with 
the  appellant  herein,    it  was  determined  by  appellees,   and  reason- 
ably suspected  by  them,   that  appellant  was  a  member  of  a  certain 
robbery  gang  operating  in  the  Los  Angeles  area  and  responsible  for 
several  crimes  in  the  City  of  Beverly  Hills,   California,   including 
an  armed  robbery  of  certain  civilians  named  Herbert  Kronish  and 
Hazel  Kronish,   located  at  9201  Wilshire  Boulevard,   Beverly  Hills, 
California. 

Appellees,   as  arresting  officers,   developed  information 
that  the  appellant  was  one  of  the  persons  responsible  for  a  robbery 
which  was  committed  on  August  11,    1964  at  the  residence  of 
Herbert  Kronish  and  Hazel  Kronish.     Appellees  proceeded  to  the 
appellant's  residence,  which  was  located  in  Los  Angeles,  where  he 
was  contacted  and  placed  under  arrest.     Numerous  items  which 
were  proved  to  have  been  taken  during  the  "Kronish  robbery"  were 
recovered  at  the  suspect's  residence.     Appellees  were  assisted  in 
their  arrest  by  two  Los  Angeles  Police  Department  radio  car 
officers.     (All  of  the  above  facts  are  asserted  in  appellees' 
affidavits  filed  in  support  of  their  Motion  for  Summary  Judgment, 
C.  T.   p.    51  and  p.    53.  ) 


QUESTIONS   PRESENTED 

Whether  the  District  Court  erred  in  granting  appellees' 
Motion  for  Summary  Judgment  and  Costs  thereon  (C.  T.    p.    60). 


SUMMARY   OF  ARGUMENT 


THE   DISTRICT    COURT   DID   NOT    ERR   IN 
GRANTING  APPELLEES'    MOTION  FOR   SUM- 
MARY  JUDGMENT  AND  COSTS   THEREON. 


The  District  Court  clearly  did  not  err  in  granting  appellees' 
Motion  for  Summary  Judgment  herein.     The  function  of  a  Motion 
for     Summary  Judgment  is  to  dispose  of  cases  where  there  is  no 
genuine  issue  as  to  material  facts.     Rogers  v.   Girad  Trust  Co.  , 
159  F.  2d  239  (6th  Cir.    1947). 

Even  assuming  that  every  fact  as  alleged  by  appellant  is 
true,   appellant  has  still  failed  to  recite  any  activities  on  the  part  of 
appellees  which  were  at  all  unlawful  or  infringed  upon  his  consti- 
tutional rights. 

It  is  appellees'  duty  as  police  officers  to  investigate  crimes, 
gather  informiation  and  evidence,   and  proceed  to  make  arrests  of 
suspects  when  the  evidence  so  gathered  leads  themi  to  believe  that 
there  is  reasonable  and  probable  cause  for  such  an  arrest. 

In  the  instant  case,   appellees  had  positive  identification 
made  of  appellant  as  a  burglar  and  robber  prior  to  appellant's  arrest. 
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The  only  real  question  raised  by  appellant's  pleadings,   is 
whether  appellees  being  members  of  the  Beverly  Hills  Police 
Department,   had  jurisdiction  and  authority  to  make  the  arrest  of 
appellant  in  the  City  of  Los  Angeles.     If  said  arrest  was  legal,   then 
the  search  and  seizure  that  followed  would  necessarily  also  be 
legal. 

Appellant,    in  his  complaint,   has  sought  various  types  of 
relief.     He  has  questioned  the  validity  of  his  present  confinement 
in  prison.     He  has  attempted  to  use  this  federal  civil  proceeding  to 
raise  questions  which  properly  should  have  been  brought  up  on 
appeal  from  his  California  state  criminal  conviction  or  by  writ  of 
habeas  corpus  or  corum  nobis,   but  certainly  not  by  the  instant 
action.     The  only  real  issue  before  the  Federal  Court  herein  (even 
assuming  the  appellant's  own  factual  interpretation  of  what 
occurred),   would  be,   as  is  set  forth  in  appellant's  opening  brief, 
page  7,   line  8,    i.  e.  ,    -  whether  appellees  acted  in  excess  of  their 
jurisdiction  and  authority  in  arresting  appellant  in  the  City  of  Los 
Angeles. 

Nowhere  does  appellant  controvert  the  fact  that  appellees 
had  gathered  sufficient  evidence  to  constitute  reasonable  and  prob- 
able cause  to  believe  that  appellant  had  committed  a  felony.     Under 
California  Penal  Code,   Section  836(2),   a  peace  officer  may  make  an 
arrest  in  obedience  to  a  warrant,   or  may,   without  a  warrant,   arrest 

a  person: 
II 

(2)    When  a  person  arrested  has  committed  a  felony 
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although  not  in  his  presence. 

(3)    Whenever  he  has  reasonable  cause  to  believe 
that  the  person  to  be  arrested  has  committed  a 
felony,   whether  or  not  a  felony  has  in  fact  been 
committed.  "    (Emphasis  added). 

Again,   appellant  does  not  refute  appellees'  contention  that 
they  made  his  arrest  in  cooperation  with  members  of  the  Los 
Angeles  Police  Department.     Under  California  Penal  Code,   Section 
817,   the  authority  of  a  peace  officer  extends  to  any  place  in  the 
state, 

"(a)    as  to  a  public  offense  committed  or  which  there 
is  probable  cause  to  believe  has  been  committed 
within  the  political  subdivision  that  employs  him,    or 
(b)  if  he  has  the  prior  consent  of  the  chief  of  police 
or  person  authorized  to  give  such  consent  if  the 
place  is  within  a  city  or  the  sheriff  or  person 
authorized  by  him  to  give  such  consent  if  the  place 
is  within  a  county.  "    (Emphasis  added). 
Therefore,   it  is  clear  that  appellees,   by  making  the  subject  arrest 
in  cooperation  with  members  of  the  Los  Angeles  Police  Department 
were  acting  within  the  guidelines  of  Penal  Code,    Section  817(b). 
However,    even  assuming  that  appellees  had  acted  alone,   without 
the  aid  of  members  of  the  Los  Angeles  Police  Department,   the 
arrest  would  still  have  been  clearly  appropriate.     As  the  court  in 
People  V.    McCarty,    164  Cal.  App.  2d  322,    330  P.  2d  484,   at  p.    328, 
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stated: 

"We  find  no  merit  in  defendant's  contentions  that 
his  arrest  in  Los  Angeles  by  a  police  officer  from 
Ventura  County  was  unlawful,   because  the  officer 
was  without  a  warrant  .    .    .    the  authority  of  an 
arresting  officer  in  the  instant  case  cannot  be 
denied.     It  is  undisputed  that  he  was  a  peace  officer 
(Penal  Code,   Section  817)  and  as  such,   had  authority 
under  Penal  Code,   Section  836(3)  to  make  the  arrest 
without  a  warrant  if  a  felony  had  in  fact  been  com- 
mitted,  and  he  had  reasonable  cause  to  believe  that 
defendant  had  committed  it.     These  conditions  were 
fulfilled;    the  actual  commission  of  a  felony  is 
unquestioned,   and  the  victim  had  made  a  positive 
identification  of  the  defendant  as  the  perpetrator  in 
the  presence  of  the  officers  only  a  few  hours  before 
the  arrest  was  made.     Under  these  circumstances, 
a  private  person  could  have  made  this  arrest  without 
a  warrant  (Penal  Code,    Section  837(3)  ).     It  would 
appear  anomalous  to  hold  unlawful  an  arrest  by  a 
peace  officer  when  the  same  arrest  by  a  private 
citizen  clearly  would  have  been  lawful  (People  v. 
Ball,    162  Cal.  App.  2d  465,    468,    328  P.  2d  276).  " 

The  courts  of  California  have  uniformly  held  that  a  police 
officer's  power  of  arrest,   when  acting  beyond  the  lim^its  of  the 
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geographical  unit  by  which  he  is  appointed  becomes  that  which  is 
conferred  upon  a  private  citizen  in  the  same  circumstances. 
People  V.    Martin,    225  Cal.  App.  2d  91, 

36  Cal.Rptr.    924; 
People  V.   Alvarado,    208  Cal.  App.  2d  629, 

25  Cal.  Rptr.    437; 
People  V.    Rodger,    241  A.  C.  A.   478, 

50  Cal.  Rptr.    559,   and  see  also 
5  Am.  Jur.  2d  Arrest,    §50. 

It  is  clear  from  the  uncontroverted  facts  that  appellees  knew 
that  a  felony  had  been  committed.     A  significant  amount  of  evidence 
had  been  compiled  to  link  the  appellant  to  the  connmission  of  said 
felony.     Said  evidence  included  statements  of  victimis  and  state- 
ments of  other  perpetrators  of  said  felony.     Under  California  Penal 
Code,    Section  837,   a  private  person  may  arrest  another: 
"...   (3)    When  a  felony  has  been  in  fact  com- 
mitted,  and  he  has  reasonable  cause  to  believe 
the  person  arrested  has  committed  it.  " 

There  can  be  no  argument  that  the  search  which  immediately 
followed  the  arrest  was  also  legal.     As  the  court  in  People  v. 
Alvarado,    supra,    stated: 

"We  assume,   without  deciding  that  a  LosAngeles 
police  officer  lacks  authority  of  a  peace  officer 
to  miake  an  arrest  under  Penal  Code,    Section  836, 
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when  he  is  outside  the  city  limits  unless  he  is 
engaged  in  fresh  pursuit  or  is  executing  a  warrant 
authorizing  such  an  arrest.     (See  8  Opinions 
California  Attorney  General  149).     An  arrest  by 
a  city  policeman  outside  his  territorial  jurisdiction 
is  unquestionably  valid  if  made  upon  grounds  which 
would  authorize  a  lawful  arrest  by  a  private  citizen. 
(People  V.    Burgess,    170  Cal.  App.  2d  36,   40,    338 
P.  2d  524,    People  v.    McCarty,    164  Cal.  App.  2d  322, 
328,    330  P.  2d  484).  " 

And  the  court  goes  on  at  page  632: 

"...   If  the  arrest  was  lawful,   the  search  was 
justified  as  an  incident  of  the  arrest,    the  premises 
searched  being  immediately  adjacent  to  the  place 
of  arrest  and  under  appellant's  control.     (People  v. 
Dixon,    46  Cal.  2d  456,   459,    296  P.  2d  557).  " 

In  light  of  the  above  cases,   there  can  be  no  question  as  to 
the  validity  of  the  arrest  made  by  appellees  and  the  search  which 
was  made  as  an  incident  thereto,   and  as  a  careful  reading  of 
appellant's  contentions  will  indicate,   no  other  factual  or  legal  issues 
exist  which  should  have  deterred  the  District  Court  from  granting 
the  Motion  for  Summary  Judgment. 

The  instant  case  is  quite  similar  to  the  case  of  Morgan  v. 
Sylvester,    125F.Supp.    380  (S.  D.   New  York,    1954).     Therein, 
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plaintiff  set  forth  a  claim  under  the  Civil  Rights  Act,   and  the  court 

stated: 

"This  action  is  a  clear  attempt,   despite  plaintiff's 
assertion  to  the  contrary  to  obtain  a  review  and  a 
retrial  of  the  state  court  proceedings.     The  fact 
that  a  defeated  litigant  is  prepared  to  charge  a 
'conspiracy'  recklessly  or  otherwise  and  recite  in 
haec  verba  the  language  of  the  Civil  Rights  Act  does 
not  give  a  right  of  review  in  the  federal  courts.     To 
uphold  the  claim  here  advanced  upon  such  conclusionary 
allegations,    '  would  open  the  door  wide  to  every 
aggrieved  litigant  in  a  state  court  proceedings  and 
set  the  federal  courts  up  as  arbitrator  of  the 
correctness  of  every  state  decision.  " 

And  the  court  goes  on  at  page  388: 

"...    a  litigant  appearing  pro  se  acquires  no 
greater  right  than  any  other  litigant  and  such 
appearance  may  not  be  used  to  deprive  defendants 
of  the  same  rights  enjoyed  by  other  defendants.  " 

And  further  at  page  389: 

"...    a  party  moving  for  summary  judgment 
bears  the  burden  of  showing  the  absence  of  any 
genuine  issue  of  fact  requiring  a  trial.     There- 
upon,  the  opposing  party  must  offer  contravailing 
evidence  that  such  an  issue  does  exist  (See  Radio 
City  Music     Hall  Corp.   v.    U.    S.  ,    135  F.  2d  715 
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(2  Cir.    1943)  ).     And,   of  course,    if  it  is  present, 
the  court  may  not  grant  summary  judgment.     How- 
ever,  Rule  56  of  the  Federal  Rules  of  Civil  Pro- 
cedure has  not  been  rendered  so  sterile  (Millstein 
V.    Leland  Hayward,   Inc.    (D.  C.  ),    lOF.D.R.    198, 
199)  that  a  trial  must  be  granted  upon  a  claim 
which  the  papers  show  has  no  basis  in  fact.      'The 
rule  should  not  be  used  by  the  court  for  the  trial 
of  disputed  questions  of  fact  upon  affidavits,   but 
when  it  is  invoked  by  either  party  to  a  case  and  a 
showing  is  made  by  the  movant,   the  burden  rests 
on  the  opposite  party  to  show  that  he  has  a  ground 
of  defense  fairly  arguable  and  of  a  substantial 
character.  '       (See  Pen-Ken  Gas  &  Oil  Corp.   v. 
Warfield  Natural  Gas  Co.  ,    137  F.  2d  871,   877 
(6  Cir.    1943).    " 

The  Morgan  case  clearly  sets  forth  the  appellees'  position 
in  the  case  at  bar.     Appellant  has  attempted  to  use  this  forum  to 
subvert  the  findings  of  the  State  Court.     He  has  made  conclusionary 
allegations  and  has  recited  language  from  the  Civil  Rights  Act,   and 
the  United  States  Constitution  to  attempt  to  uphold  his  claim.     How- 
ever,  the  only  real  issue  raised  was  in  fact  the  legal  issue  as  to 
whether  a  police  officer  could  make  an  arrest  outside  his  juris- 
diction.    Appellees  submit  that  the  law  clearly  upholds  their  actions 
in  this  regard. 
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CONCLUSION 

For  the  reasons  stated,    it  is  respectfully  submitted  that 
the  District  Court's  order  granting  appellees'  Motion  for  Summary 
Judgment  be  affirmed. 

Respectfully  submitted, 
DANIEL   L.    DINTZER   and 
ROBERT  VALLIER 
Attorneys  for  Appellees 
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NO.     2  15  3  9 
IN   THE   UNITED   STATES   COURT  OF  APPEALS 
FOR    THE    NINTH  CIRCUIT 

JOHN  RALPH   RINZUELLA, 

Appellant, 
vs. 
UNITED   STATES   OF   AMERICA, 

Appellee. 


APPELLEE'S   BRIEF 


JURISDICTION 

AND 

STATEMENT   OF    THE   CASE 


A.  PRE-TRIAL  AND    TRIAL   PROCEEDINGS 

On  June  23,    1965,    the  Federal  Grand  Jury  for  the  Southern 
District  of  California  returned  indictment  No.    35045  charging 
appellant  in  a  single  count  with  violation  of  Title  18,    United  States 
Code,    Section  2312   -  Interstate  Transportation  of  a  stolen  motor 
vehicle  [C.  T.   p.    2].  -I 


l_/  "C.  T.  "  refers  to  Clerk's  Transcript  of  record. 
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On  June  28,    1965,    appellant  was  arraigned  in  the  United 
States  District  Court,    at  which  time  an  attorney  was  appointed  by 
the  Court  to  represent  the  appellant.     On  the  same  date  appellant 
entered  a  plea  of  not  guilty  to  the  charge  set  forth  in  the  indictment, 
and  the  matter  was  continued  to  July  19,    1965  for  trial  setting 
[C.T.    p.    3]. 

On  July  19,    1965,    the  appellant  informed  the  District  Court 
that  he  was  attempting  to  employ  counsel  of  his  own  choice.     The 
Court  therefore  continued  the  matter  to  July  2  6,    1965  for  further 
proceedings  and  trial  setting  [C.  T.   p.    4]. 

On  July  26,    1965,    the  case  was  set  for  trial  on  August  31, 
1965.     On  August  31,    1965,    jury  trial  commenced  before  Honorable 
Jesse  W,    Curtis.     The  appellant  was  granted  permission  by  the 
Court  to  act  in  pro  per  with  the  assistance  of  appointed  counsel. 
At  this  time  appellant  moved  the  trial  court  to  dismiss  the  charges 
for  lack  of  speedy  prosecution.     The  Court  denied  the  motion. 

On  September  1,    1965,    the  appellant  was  found  guilty  and 
was  sentenced  on  the  same  date  to  the  custody  of  the  Attorney 
General  for  a  period  of  five  years  [C.  T.    pp.    29-31]. 

On  September  7,    1965,    appellant  filed  a  timely  notice  of 
appeal  [C.  T.   p.    39]. 

B.  POST   TRIAL   PROCEEDINGS 

On  November  30,    1965,    appellant  moved  for  a  reduction  of 
sentence  which  was  denied  by  the  Court  [C.  T.    pp.   41-43]. 
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On  December  1,    1965,    appellant  through  counsel  moved  the 
trial  court  for  a  new  trial  based  on  the  grounds  of  newly  discovered 
evidence  [C.  T.   43-45].     On  December  13,    1965  on  Motion  of 
appellant's  attorney,    Motion  for  New  Trial  was  taken  off  calendar 
[C.  T,    46]. 

On  December  23,    1965,    appellant's  counsel  renewed  the 
earlier  motion  for  a  new  trial  on  the  grounds  of  newly  discovered 
evidence  [C.  T.   p.    57]. 

On  January  3,    1966,    a  hearing  was  held  on  the  motion  for  a 
new  trial  and  denied  by  the  District  Court  [C.  T.    p.    58]. 

The  District  Court  had  jurisdiction  to  try  the  case  under 
Title  18,    United  States  Code,    Section  2312.     This  Court  has  juris- 
diction to  entertain  this  appeal  pursuant  to  the  provisions  of  Title  28 
United  States  Code,    Sections  1291  and  1294, 

II 

STATUTORY   PROVISION 

Title  18,    United  States  Code,    provides  in  pertinent  part: 
"Whoever  transports  in  interstate  .    .    .    commerce 
a  motor  vehicle  .    .    .    knowing  the  same  to  have  been 
stolen,    shall  be  fined  not  more  than  $5,  000  or  im- 
prisoned not  more  than  five  years,    or  both.  " 
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in 

STATEMENT  OF   FACTS 

The  defendant  was  charged  in  a  one  count  indictment  with 
transporting  a  1964  Ford  Motor  Vehicle  in  interstate  commerce 
from  Lynn,    Massachusetts,    to  Los  Angeles  County,    California, 
knowing  said  vehicle  to  have  been  stolen. 

Donald  Warrington  was  the  first  witness  called  by  the 
appellee.     Mr.    Warrington  testified  that  on  April  4,    1964,    he  was 
the  night  manager  of  a  Mobil  Gas  Station  in  Lynn,    Massachusetts, 
which  also  rented  cars.     At  approximately  11:30  P.  M,  ,    on  April  4, 
1964,   the  defendant  entered  the  gas  station  and  had  a  conversation 
with  the  witness.     Mr.    Warrington  stated  the  defendant  wanted  to 
rent  a  car  to  go  to  New  Jersey  as  his  own  vehicle  had  broken  down 
in  Gloucester,    Massachusetts,    where  he  left  his  wife  and  family. 
Mr.    Warrington  testified  that  when  he  told  the  defendant  what  the 
deposit  would  be  the  defendant  replied  that  with  the  payment  of  the 
deposit  he  would  not  have  enough  money  remaining  to  pay  for  the 
gas.     Therefore,    the  witness  testified  he  suggested  to  the  defendant 

that  he  rent  the  car  on  a  weekend  special  whereby  he  could  drive 

2/ 
his  family  to  Boston  and  put  them  on  the  train  [R.  T.     pp.    73-76].—' 

Mr,    Warrington  was  then  shown  Government  Exhibit  #2,    a 

Hertz -Rent-A-Car  Contract.     Mr.    Warrington  testified  that  the 

defendant  had  identified  himself  as  John  Russo  [R.  T.   p.    77,    lines 


2_l  "R.  T.  "  refers  to  Reporter's  Transcript  of  record. 
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11-12],    which  name  appeared  on  the  rental  agreement.     That  all 
of  the  other  information  on  the  rental  agreement  was  provided  him 
by  the  defendant  or  was  copied  from  a  driver's  license  furnished 
by  defendant.     This  information  included  the  number  on  the  driver's 
license,    the  name  John  Russo  on  the  driver's  license  and  the  street 
address,    929  Washington  Street,    Hoboken,    New  Jersey  [R.  T.   p,    78, 
lines  11-25;     p.    80,    lines  1-3].     The  agreement  also  reflected  that 
the  car  was  rented  for  a  period  of  only  two  days  and  was  to  be 
returned  on  April  6,    1964  [R,  T.    p.    97,    line  1]. 

A  1964  Ford  was  then  delivered  to  the  defendant.     A  regis- 
tration to  a  1964  Ford,    Government  Exhibit  #1,    had  already  been 
identified  as  reflecting  the  registration  to  the  vehicle  rented 
defendant,    and  admitted  into  evidence  [R.  T.   p.    73,    lines  17-25; 
p.    74,    lines  1-3]. 

Mr.    Warrington  concluded  his  direct  testimony  by  stating 
that  when  the  car  was  not  returned  he  attempted  to  contact  the 
defendant  at  the  street  address  reflected  on  the  agreement  and  copied 
from  the  driver's  license  presented  by  defendant,    but  was  unsuccess- 
ful as  defendant  was  not  known  at  that  address  [R.  T.   p.    79,    lines 
7-21].     Mr.    Warrington  further  stated  he  attempted  to  locate  the 
defendant  from  information  on  a  business  card  furnished  him  by 
defendant  reflecting  defendant's  association  with  a  finance  company. 
This  attempt  was  also  unsuccessful  as  the  company  had  never 
heard  of  a  John  Russo  [R.  T.    p.    79,    lines  22-25;    p.    80,    lines  1-13; 
p.    81,    lines  9-22]. 

On  cross-examination  Mr.    Warrington  testified  that  he  was 
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responsible  for  the  Hertz  Rent-A-Car  business  during  the  evening 
hours  and  that  he  handled  phone  calls  received  pertaining  thereto 
[R.  T.    p.    82,    lines  24-25].     Mr.    Warrington  denied  receiving  a 
long  distance  phone  call  from  the  defendant  on  April  6  or  7th,    1964, 
from  Danbury,    Connecticut.     Mr.    Warrington  stated  that  he  usually- 
had  Mondays  off  and  if  a  call  relating  to  a  rented  car  was  received, 
it  would  be  noted  on  the  contract  by  his  Monday  night  replacement 
[R.  T.   p.    84,    lines  6-25].     Warrington  testified  that  because  the 
car  was  supposed  to  be  returned  on  Monday,    April  6,    1964,    his 
day  off,    and  was  not  received,    he  consulted  his  replacement  on 
his  return  and  the  replacement  informed  him  that  he  had  not  received 
any  phone  call  relating  to  the  car  or  heard  from  any  customer 
[R.  T.   p.    89,    lines  2-12], 

On  redirect  examination,    Mr.    Warrington  testified  that  it 
was  the  usual  business  practice  to  make  a  notation  on  the  rental 
agreement  of  any  change  in  the  contract  [R.  T.   p.   91,    lines  17-25]. 
He  further  testified  that  when  defendant  first  said  he  wanted  to  go 
to  New  Jersey,    Mr.    Warrington  wrote  down  Jersey  City,    New 
Jersey,    as  the  turn-in  point;    then  when  defendant  said  that  he  did 
not  have  enough  money,    Mr,    Warrington  crossed  out  Jersey  City 
[R.    T,   p,    92,    lines  10-19], 

Mr.    Warrington  also  testified  that  according  to  the  rental 
agreement  the  car  was  to  be  returned    on  April  6,    1964  [R,  T. 
p.    97,    lines  1-2],    that  the  car  was  maroon  with  a  black  interior 
[R,  T.p.    102,    lines  11-13],    and  that  the  maroon  color  was  dark, 
at  times  looking  almost  black  [R.  T.    p.    105,    lines  11-12].     Mr. 
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Warrington  further  testified  that  Government's  Exhibit  No.    1, 
registration  for  a  vehicle,   was  the  registration  for  the  vehicle 
rented  to  defendant. 

Appellee's  second  witness  was  Emily  G.   Emery,   who 
testified  that  she  lived  at  929  Washington  Street,    Hoboken,    New 
Jersey,    the  address  on  the  driver's  license  shown  to  Mr.    Warring- 
ton on  the  night  the  car  was  rented  [R.  T.    pp.    78-79],    and  that  she 
has  lived  there  and  owned  the  house  25  years  [R.  T.    p.    106,    lines 
15-25].     Mrs.    Emery  then  testified  that  defendant  did  not  live  at 
that  address  and  never  has,    that  no  one  named  John  Russo  or  John 
Rinzuella  had  ever  lived  there,    and  that  she  had  never  before  seen 
the  defendant  [R.  T.   p.    107,    lines  9-22]. 

The  Government  next  called  Mrs.    June  Strelecki.     Mrs. 
Strelecki  testified  that  these  were  photographs  she  had  brought  with 
her  of  an  IBM  tape  recording  of  two  expired  New  Jersey  licenses 
issued  to  a  John  Rinzuella  of  Hoboken,    New  Jersey.     The  licenses 
had  expired  in  June,    1963.     Exhibits  3  and  4  were  then  admitted 
into  evidence. 

The  Government's  fourth  witness  was  Mr.    John  Chavez. 
Mr.   Chavez  testified  that  he  knew  the  defendant  in  Los  Angeles, 
California,    as  John  Russo,    and  that  defendant  had  worked  for  him 
until  approximately  a  month  prior  to  defendant's  arrest    [R.  T.    p. 
115,    lines  1-16].     Mr.   Chavez  further  testified  that  he  had  met 
defendant  in  1963  or  1964  in  Los  Angeles  and  that  defendant  had  a 
black  Ford  at  that  time  [R.  T.    p.    115,    lines  7,    8,    19-24].     Defendant 
at  that  time  had  told  Mr.    Chavez  that  he  was  making  payments  on 
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the  car  [R.  T.    p.    116,    lines  18-20]. 

On  cross-examination,    Mr.   Chavez  testified  that  defendant's 
car  did  not  have  California  license  plates,   but  that  the  license 
plates  were  either  New  Jersey  or  Massachusetts  [R.  T.    p.    119, 
lines  9-15]. 

Mr.    Chavez  was  then  called  as  a  defense  witness,    and 
testified  that  one  day  defendant  no  longer  had  the  car,    Mr.   Chavez 
could  not  recall  when  this  occurred.     At  the  time,    defendant  told 
Mr.   Chavez  that  defendant  and  his  wife  had  separated  and  that  she 
had  left  with  the  car  [R.  T.    p.    122,    lines  6-20].     Mr.    Chavez 
testified  that  the  defendant  seemed  to  be  upset  about  this  occurrence 
[R.  T.   p.    123,    lines  7-10]. 

The  Government  then  called  Miss  Bernardine  Blacic  as  its 
fifth  witness.     Miss  Blacic  testified  that  she  was  acquainted  with 
the  defendant  in  Los  Angeles,    California  as  John  Russo  in  June, 
1964,    and  that  he  had  at  that  time  a  new  black  Ford  with  red 
interior  and  Massachusetts  license  plates  [R.  T.    pp.    125-26].     Miss 
Blacic  testified  she  had  seen  defendant's  car  when  he  came  to  her 
home  in  Redondo  Beach,    California  [R.  T.    p.    131,    lines  16-20]. 

Miss  Blacic  was  then  called  as  a  defense  witness.     She 
testified  that  a  week  or  two  after  she  saw  defendant's  car,    defendant 
called  her  and  asked  for  a  ride  because  he  had  no  car,    and  he 
seemed  very  upset  [R.  T.    p.    129,    lines  7-25].     She  further  testified 
that  when  she  picked  him  up,    defendant  told  her  that  his  wife  Tracy 
had  left  him  and  had  taken  the  car  [R.  T.    p.    130,    lines  9-16]. 
Defendant  appeared  to  be  shocked  by  Tracy's  leaving  [R.  T.   p.    131, 
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lines  1  -4]. 

The  Government's  sixth  witness  was  Special  Agent  James 
N.    Ryan,    of  the  Federal  Bureau  of  Investigation.     Agent  Ryan 
testified  that  on  July  21,    1964,    he  examined  a  car  at  the  Los 
Angeles  Police  Department.     It  was  a  1964  black  Ford  Galaxie  500 
with  red  Interior,    bearing  Massachusetts  license  number  L46494 
and  serial  number  4E64C1 12468.     Agent  Ryan  was  shown  Exhibits 
1  and  2  (the  Massachusetts  registration  and  the  rental  agreement), 
and  he  stated  that  the  car  he  examined  was  the  same  car  as  was 
identified  in  both  Exhibits  [R.  T.   p.    134,    lines  1-13]. 

On  cross-examination.    Agent  Ryan  testified  that  he  was 
told  by  the  Los  Angeles  Police  Department  that  the  car  had  been 
abandoned  on  a  street  in  Hollywood,    California  on  approximately 
July  20,    1964  [RoT.    p.    135,    lines  8-10;    p.    137,    lines  13-20].     He 
further  testified  that  Hertz  employees  had  already  cleaned  the  car 
when  he  examined  it,    so  that  nothing  in  the  way  of  papers  of  any 
evidentiary  value  was  obtained  from  the  car  [R.  T,   p.    137,    lines 
5-8]. 

The  Government's  seventh  and  final  witness  was  Special 
Agent  Thomas  H,    Thornton  of  the  Federal  Bureau  of  Investigation. 
Agent  Thornton  testified  that  he  interviewed  defendant  at  the  Santa 
Barbara  Police  Department  on  June  10,    1965,    in  the  presence  of 
Special  Agent  Riley  Lo    Millard  of  the  Federal  Bureau  of  Investiga- 
tion [R.  T.    p.    138,    lines  16-24].     After  advising  defendant  of  his 
rights  to  remain  silent,    to  have  counsel,    and  to  have  counsel 
appointed  by  the  Court,   Agent  Thornton  told  defendant  that  a  federal 
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complaint  against  him  was  outstanding  in  Los  Angeles,    alleging 
interstate  transportation  of  stolen  motor  vehicle  from  Lynn, 
Massachusetts,    to  Los  Angeles,    California  [R.  T.   p.    139]o     Agent 
Thornton  further  testified  that  during  this  interview,    defendant 
admitted  renting  the  car  under  the  name  John  Russo  [Ro  T.    p.    140. 
lines  6-9]o     Defendant  told  Thornton  that  he  had  gotten  the  car  to 
look  for  work  in  Gloucester,    Massachusetts,    but  failing  +o  find 
work  there,    he  had  decided  two  days  later  to  leave  Massachusetts 
[R.  To   po    140,    Imes  10-16]o 

Defendant  then  told  Thornton  that  he  had  called  the  Hertz 
office  in  Lynn,    Massachusetts     and  requested  a  two -day  extension 
on  the  car  rental.     Defendant  stated  that  he  made  this  request 
because  he  thought  two  days  would  be  sufficient  time  for  him  to 
leave  Massachusetts  without  being  caught  [Ro  To   p,    140,    line  17  to 
Po    141,    line  !]»     Defendant  further  stated  that  he  had  driven  the  car 
through  several  states  [Ro  T,   p,    141,    lines  2-6]o     On  cross- 
examination.   Agent  Thornton  testified  that  defendant  refused  to  sign 
any  written  statement  [Ro  T,    p.    145,    lines  17-22]. 

The  Government  then  rested  [R.  To    po    148,    line  17]. 
Defense  motions  for  acquittal  on  the  grounds  that  the  Government 
had  failed  to  establish  the  corpus  delecti  were  denied  [R,  T.   pp. 
148-151], 

The  defense  then  called  its  first  witness,    Terrence  L. 
Hofmanno     Mro    Hofmann  testified  that  he  knew  defendant  in  Los 
Angeles,    California  as  John  Russo  both  socially  and  in  business, 
having  worked  under  defendant  [R.  T,    pp.    152-153].     He  further 
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testified  that  in  May  or  June  of  1964  defendant  had  a  dark  maroon 
Ford,    which  he  had  seen  twice,    at  least  on  one  occasion,    parked 
in  front  of  the  witnesses'  house  in  Hermosa  Beach,    California 
[Ro  T.    p.    153.    lines  13-20],     The  car  did  not  have  California 
license  places  [R,  To   po    154.,    lines  2-4]«     Mr,    Hofmann  also 
testified  tha^  he  had  learned  from  defendant  about  his  wife's  having 
left  with  the  car  and  the  children,,    and  that  defendant  was  unhappy 
about  !♦  [R»  T,    Po    154,    lines  5-23],     Finally.    Mr.    Hofmann  testified 
that  he  had  not  seen  the  car,    defendant's  wife  or  the  children  after 
that  time  [R    T.    p,    155,    lines  2  ^4  and  21 -23], 

As  its  second  witness,    the  defense  called  Mrs,    Emily  G, 
Emery,    of  Hoboken,    New  Jersey,    who  had  previously  testified  for 
the  Government.     Mrs.    Emery  testified  that  she  had  never  before 
seen  defendam  [R,  T.    p,    157,    lines  21-24],    but  that  she  knew  a 
Tracy  Hudson,     Tracy  Hudson  had  lived  on  River  Street  m  Hoboken, 
New  Jersey;     she  had  two  small  children,    an  infant  and  a  two-year 
old;    this  had  been  two  years  ago;    and  Tracy  Hudson  had  worked 
for  Mrs.    Emery  and  had  known  Mrs.    Emery's  home  address, 
92  9  Washington  Street,    Hoboken,    New  Jersey  [R.  T,    pp,    158-159], 

The  defense  then  called  as  its  third  and  final  witness  John 
Rinzuella,    the  defendant.     The  defendant  testified  that  he  had  been 
convicted  of  a  felony  m  New  Jersey  and  had  been  put  on  parole  in 
1962  [R,T.    pp.    160-167].     He  left  New  Jersey  in  March,    1964, 
with  Tracy  Hudson  (Tracy  Russo)  and  her  two  children,    in  violation 
of  parole  [R,  T,    p.    162],     He  decided  to  leave  in  order  to  avoid 
mingling  with  "people  of  ill  repute  or  ex-convicts"  [R.  T.    p.    164, 
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lines  1-5].     From  New  Jersey,    defendant  went  to  Massachusetts 
[R.  T.    p.    164,    lines  6-9].     Defendant  had  difficulty  finding  work  in 
Massachusetts  [R<.  T,    pp.    164-167],    and  then  decided  to  get  a 
rented  car  [R.  T.    p.    167,    lines  14-15].     Defendant  testified  that  he 
rented  the  car  from  Mr.    Warrington  in  Lynn,    Massachusetts,    using 
the  name  John  Russo  because  he  had  no  identification  under  his 
real  name  [R.  To    pp.    169-170],     He  used  a  driver's  license  given 
to  him  bv  Tracy  Hudson,    and  admitted  knowing  that  the  license  was 
not  genuine  [R.  T.    p.    170,    lines  9-25]o     Defendant  denied  having 
told  Mr.    Warrington  that  his  car  had  broken  down  [R.  T.    p.    173, 
lines  18-23]. 

Defendant  then  related  his  subsequent  travels  in  the  Hertz 
car  with  Tracy  Hudson  and  the  children.     The  morning  after  the 
car  was  rented  they  went  to  Bangor,    Maine  [R.  T.    p.    174].;    from 
there  to  Portsmouth,    New  Hampshire  [R.  T.    p.    175];    and  then  to 
Danbury,    Connecticut  [R.  T.    pp.    175-176].     Defendant  testified  that 
while  in  Danbury  he  called  the  Hertz  agency  in  Lynn,    Massachusetts, 
from  a  pay  phone  in  a  supermarket,    sometime  within  72  hours  after 
having  rented  the  car.     He  testified  that  during  this  call  he  requested 
a  10 -day  extension,    and  was  told  that  he  could  have  the  extension 
and  could  drop  off  the  car  at  any  Hertz  office  [R.  T.    pp.    176-179]. 

After  the  phone  call,    defendant  testified,    they  drove  to 
Aurora,    Illinois  [R.  T.   pp.    179-180],    and  to  Kansas  City   [R.  T.    pp. 
180-181].     From  Kansas  City,    they  drove  to  CarmeL    California 
[R.  T.    p.    184],    and  finally  to  Los  Angeles,    California  [R.  T,    p.    186, 
lines  1-5].     Defendant  ended  his  travels  with  the  car  in  Inglewood, 
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California,    at  the  end  of  May,    1964  [R.  T.    p,    186,    lines  13-25]. 

During  all  of  these  travels,    defendant  testified  that  they 
had  used  major  freeways  [R»  T.    p,    185,    lines  1-7],    had  registered 
in  motels  under  the  name  John  Russo  [R.  T.    p.    183,    lines  3-7], 
and  had  done  nothing  to  disguise  the  car  [Ro  T.    p.    182,    lines  10-14]. 

After  arriving  in  Inglewood,    defendant  got  a  job  working  for 
Mr.   Chavez,    and  worked  for  14  months  [Ro  To    p,    187,    lines  4-24]. 
Then,    one  morning,    about  two  months  after  renting  the  car,    defend- 
ant woke  up  about  7:00  in  the  morning  to  find  that  Tracy,    the  child- 
ren,   their  luggage,    and  the  car  were  gone  [R.  T.   p,    192].     But  he 
did  not  report  the  car  as  stolen  because  of  his  parole  violation 
[R.  T.    p.    194,    lines  17-23]o     In  all  this  time  he  had  never  sent 
Hertz  a  forwarding  address  or  any  money  [Ro  T,    po    195,    lines  14- 
18].     Defendant  testified  that  the  car  was  black  with  maroon  interior 
[R.  T.    p.    196,    lines  23-24]. 

Defendant  then  testified  that  he  had  arrived  in  Los  Angeles 
about  June  10,    1964,    and  that  Tracy  took  the  car  about  June  23, 
1964  [Ro  T.    p.    206],     He  testified  that  he  had  not  turned  the  car  in 
to  Hertz  because  he  needed  it  for  his  job  and  did  not  have  enough 
money  to  pay  what  was  due  [R.  T.    p.    207,    lines  1-9].     He  further 
testified  that  after  the  car  disappeared,    he  bought  a  new  Corvair 
and  made  payments  on  it.     However  the  Corvair  was  subsequently 
repossessed  because  of  his  lack  of  credit  [R.  T.    pp.    213-214]. 

On  cross-examination,  defendant  admitted  knowingly  giving 
a  false  address  to  the  Hertz  agency  in  Massachusetts  [R.  T.  p.  223, 
lines  7-10].     For  the  first  time  during  his  testimony  defendant 
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claimed  to  have  called  Hertz  in  Kansas  City  to  ask  about  keeping  a 
car  longer  than  the  rental  period  on  the  contract;    defendant 
claims  to  have  been  told  that  he  could  turn  in  the  car  at  any  office 
and  simply  pay  the  appropriate  charges  [R,  T,    p.    244]. 

On  redirect,    defendant  testified  in  explanation  of  his 
nervous  demeanor  on  cross-examination  that  he  had  recently  had 
an  operation,    had  lost  2  5  pounds,    and  was  m  constant  pain  [R.  T. 
pp.    259-260]o 

The  Government  then  called  John  Hester,    the  owner  of  the 
gas  station  in  Lynn,    Massachusetts,    as  a  rebuttal  witness.     Mr. 
Hester  testified  to  the  usual  business  practice  of  making  notations 
of  changes  on  the  Hertz  rental  contracts,    and  to  the  fact  that  no 
record  of  any  change  in  defendant's  contract  could  be  found  [R.  T. 
ppo    261-262].     On  cross-examination,    Mr.    Hester  could  not  recall 
who  would  have  relieved  Mr.    Warrington  on  his  night  off  [R.  T.    pp. 
264-265]. 

As  a  second  rebuttal  witness,    the  Government  called 
Special  Agent  Riley  L»    Millard  of  the  Federal  Bureau  of  Investiga- 
tion.    Agent  Millard  testified  that  he  had  been  present  when 
defendant  was  interviewed  at  the  Santa  Barbara  Police  Department 
by  Agent  Thornton  [R.  T.    p,    269].     Agent  Millard's  testimony 
supported  Agent  Thornton's  prior  testimony  as  to  what  occurred 
at  that  interview  [R,  T.    pp.    270-281], 
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QUESTIONS    PRESENTED 

I  THE   EVIDENCE   WAS   SUFFICIENT   TO  SUSTAIN  CON- 
VICTION. 

A,  There  Was  Sufficient  Evidence  To  Establish  the 
Corpus  Delicti. 

B,  There  Was  Sufficient  Evidence  of  Scienter. 

II  THE    PROSECUTING   ATTORNEY  COMMITTED   NO 
ERROR   IN   CLOSING   ARGUMENT. 

A.  This  Issue  Cannot  Be  Raised  Here  For  the  First 
Time. 

B.  The  Prosecuting  Attorney  Committed  No  Prejudicial 
Error. 

III  THE   DISTRICT   COURT   DID   NOT  ERR   IN   DENYING 
DEFENDANT'S    MOTION   TO  REOPEN  AND   FOR   NEW 
TRIAL. 

A.  The  Motion  to  Reopen  After  Both  Sides  Rested. 

B.  The  Motions  to  Reopen  and  For  New  Trial  Based 
On  New  Evidence. 

IV  CONCLUSION 
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ARGUMENT 


THE   EVIDENCE    WAS   SUFFICIENT   TO  SUSTAIN 
CONVICTION 


When  dealing  with  questions  of  the  sufficiency  of  the  evidence 
to  sustain  a  conviction,    the  reviewing  court  must  consider  the 
evidence  in  the  light  most  favorable  to  the  Government. 

Glasser  v.    United  States.    315  U.S.    60(1942); 
Papadakis  v.    United  States,    208  F.  2d  945 

(9th  Cir.    1954); 
Barnard  v.    United  States,    342  F.  2d  309,    317 

(9th  Cir.    1965),    cert,    denied  382  U.S.    948 
(1965),    reh.    denied  382  U.S.    1002  (1966); 
Kaplan  v.    United  States,    329  F.  2d  561 
(9th  Cir.    1964), 


A.  There  Was  Sufficient  Evidence  to 

Establish  the  Corpus  Delicti. 


Viewed  in  the  light  most  favorable  to  the  Government,    the 
evidence  establishes  that  the  Hertz  Company  owned  a  black  1964 
Ford,    serial  number  4E64C112468,    bearing  Massachusetts  license 
L46494,     Both  the  serial  number  and  the  color  appear  on  the 
Massachusetts  registration.    Government's  Exhibit  No.    1.     Secondly, 
the  defendant  rented  this  same  car  from  Mr.    Warrington  in  Lynn, 
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Massachusetts;    the  rental  contract,    Government  Exhibit  No.   2, 
signed  by  defendant,    contained  a  description  of  the  car  as  a  1964 
Ford  sedan  bearing  Massachusetts  license  L46494.     Third,    the 
car  found  in  Hollywood,    California,    was  a  black  1964  Ford,    serial 
number  4E64C112468,    bearing  Massachusetts  license  L46494, 
according  to  the  testimony  of  Agent  Ryan^     Finally,    defendant 
admitted  renting  a  black  Ford  from  Mr.    Warrington  and  driving  it 
across  country  to  Los  Angeles  [R.  T,   pp^    168-186]. 

Appellant  points  to  two  defects  in  this  evidence,    first,    that 
the  serial  number  of  the  car  rented  to  defendant  was  not  proved; 
and  second,    that  Mr.   Warrington  testified  that  the  car  was  dark 
maroon  rather  than  black.     These  two  discrepancies  do  not.    as 
appellant  contends,    bring  the  case  "squarely  within  the  rule"  of 
Tyler  v.    United  States,    323  F.  2d  711  (10th  Cir.    1963).     In  Tyler, 
the  only  evidence  was  the  year  and  make  of  the  car;    here,    in 
contrast,    we  have  the  serial  number,    the  license  plate,    and  the 
color,    make,    model  and  year  of  the  car  established  both  in  Massa- 
chusetts and  in  California,    plus  the  defendant's  own  admissions  in 
Court.     As  the  Tyler  court  itself  has  paid,    "identification  by  serial 
number  is  not  required  when  other  competent  evidence  establishes 
that  the  car  stolen  and  the  car  found  in  another  state  are  one  and 
the  same",     Welch  v.   United  States,    360  F.  2d  164,    165  (lOth  Cir. 
1966). 

Nor  is  the  dispute  over  color  very  weighty.     Mr.    Warring- 
ton's testimony,    of  a  "dark  maroon"  car,    concerned  a  transaction 
that  occurred  in  the  middle  of  the  night  [R.  T.    p.    168];    moreover, 
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dark  maroon  could  appear  to  be  black  under  certain  lighting  condi- 
tions.    All  other  witnesses  and  Exhibits  agree  that  the  car  was 
black.     In  a  similar  case,    the  Seventh  Circuit  found  that  when  the 
car  stolen  was  said  to  be  green  and  all  other  witnesses  said  the 
car  was  light  blue,    the  variance  was  "too  trivial  for  discussion". 
United  States  v.    Perry,    324  F,  2d  871  (7t.h  Cir.    1963). 


B,  There  Was  Sufficient  Evidence  of 

Scienter. 


The  jury  must  determine  the  issue  of  defendant's  intent 
from  the  totality  of  circumstances  surrounding  the  taking  of  the 
car  and  the  interstate  transportation  thereof.     Viewed  in  the  light 
most  favorable  to  the  Government,    there  was  abundant  evidence 
supporting  the  jury's  determination  of  guilt.     Defendant  knowingly 
used  false  pretenses  in  renting  the  car.     Although  familiar  with 
car  rental  procedure,    defendant  immediately  left  the  state  with  the 
car,    in  violation  of  the  contract.     Although  the  defendant  claimed 
to  have  gotten  an  extension  by  telephone,    there  was  conflicting 
testimony  on  this  point;    the  jury's  verdict  has  conclusively  deter- 
mined this  factual  question  adversely  to  defendant. 

Defendant  relies  heavily  on  his  claimed  intention  to  return 
the  car  at  some  later  date,    and  the  impossibility  of  doing  so 
because  of  the  car's  disappearance.     However,    the  jury's  verdict 
must  be  taken  to  mean  that  defendant  formed  such  an  intent  subse- 
quent to  the  interstate  transportation,    if  at  all.     As  this  Court  has 
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pointed  out,  even  an  actual  subsequent  return  of  the  car,  past  the 
due  date,  would  not  negative  the  original  intent.  Jarvis  v.  United 
States,    312  F.  2d  563,    564  (9th  Cir.    1963). 


II 

THE    PROSECUTING   ATTORNEY   COMMITTED 
NO  ERROR   IN  CLOSING   ARGUMENT. 


A.  This  Issue  Cannot  Be  Raised  Here  For 

the  First  Time. 


A  search  of  the  record  fails  to  disclose  that  appellant 
objected  at  trial  to  either  of  the  alleged  errors  in  the  argument  to 
the  jury.     As  stated  in  White  Vo    United  States,    315  F=  2d  113  (9th 
Cir.    1963),    cert,    denied  375  U.S.    821  (1963),    at  page  116: 

"But  even  had  there  been  a  taint  of  unfairness 
or  prejudice,    no  voice  was  raised  in  protest  -  no 
objection  ever  raised  -  no  chance  given  the  trial 
court  to  cure  any  alleged  error.     This  is  a  complete 
waiver.  " 
See  also: 

Orebo  V.    United  States,    293  F.  2d  747 

(9th  Cir.    1961),    cert,    denied  368  U.S.    958 
(1962); 
Patterson  v.    United  States,    361  F.  2d  632 
(8th  Cir.    1966). 
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B.  The  Prosecuting  Attorney  Committed 

No  Prejudicial  Error. 


Even  if  the  issue  could  now  be  raised,    there  was  no  preju- 
dicial error  in  the  argument.     It  is  well-settled  in  the  Ninth  Circuit 
that  a  prosecutor  may  state  to  the  jury  his  belief  that  a  witness  is 
lying,    without  violating  the  rule  of  Berger  v.    United  States,    295 
U.S.    78  (1934). 

Williams  v.    United  States,    265  F.  2d  214,    217 
(9th  Cir.    1959); 

Hallinan  v.    United  States,    182  F,  2d  880,    885 
(9th  Cir.    1950). 
Secondly,    the  alleged  misstatement  of  the  evidence  was 
hardly  prejudicial.     Even  the  two-day  or  ten-day  extension  appellant 
claims  to  have  gotten  by  telephone  would  not  establish  his  innocence. 
Moreover,    this  single  statement  by  the  prosecuting  attorney  is  a  far 
cry  from  the  "pronounced  and  persistent"  misconduct  in  the  Berger 
case,   where  the  Court  was  constrained  to  find  "a  probable  cumulative 
effect  upon  the  jury  which  cannot  be  disregarded  as  inconsequential   . 
295  U.S.    78     at  page  89.     This  is  not  a  case  where  the  attorney's 
misstatement,   for  example,   means  the  difference  between  a  strong 
abili  and  no  alibi.     Corley  v.    United  States,    365  F.  2d  884  (D.  C. 
Cir.    1966).     Where  there  is  no  substantial  prejudice  shown,    the 
appellant  is  not  entitled  to  a  reversal.     Cross  v.    United  States, 
353  F.2d  454  (D.C.    Cir.    1965). 
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Ill 

THE   DISTRICT   COURT  DID   NOT   ERR  IN 
DENYING  DEFENDANT'S   MOTIONS    TO  RE 
OPEN  AND   FOR   NEW   TRIAL. 


A,  The  Motion  to  Reopen  After  Both  Sides 

Rested. 


Reopening  a  criminal  case  after  both  sides  have  rested  is 
entirely  within  the  trial  court's  discretion. 

Fernandez  v.    United  States,    329  F.  2d  899 

(9th  Cir.    1964),    cert,   denied  379  U.S.    832 
(1964); 
Wolcher  v.    United  States,    218  F.  2d  505 

(9th  Cir.    1955),    cert,   denied  350  U.S.    822 
(1955),    reh.    denied  350  U.S.    905  (1955); 
Haugen  v.    United  States,    153  F.  2d  850 

(9th  Cir.    1946); 
Reining  v.    United  States,    167  F.  2d  362 

(5th  Cir.    1948),    cert,    denied  335  U.S.    830 
(1948); 
Henry  v.    United  States,    204  F.  2d  817  (6th  Cir.    1953); 
Maupin  v.    United  States,    225  F,  2d  680 
(10th  Cir.    1955). 
It  has  been  said  that  the  Court  must  be  very  reluctant  to 
permit  a  reopening  because  of  the  undue  emphasis  such  a  procedure 
places  on  the  evidence  in  the  minds  of  the  jury. 
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Eason  v.    United  States,    281  F.  2d  818 

(9th  Cir,    1960); 
United  States  v.    Bayer,    331  U.S.    532  (1947). 
At  the  very  least,    defendant  must  show  a  reasonable  excuse 
for  the  untimeliness  of  the  evidence. 

Eason  v.    United  States,    supra; 
United  States  v.    Boyer,    supra. 
In  the  instant  case,    defendant  made  no  excuse  for  the  un- 
timeliness [R.  T.    p.    284].     Moreover,    the  further  evidence  offered 
was  merely  an  additional  denial  by  the  defendant  of  the  testimony  of 
the  two  F.  B.L    agents  who  interviewed  him.     It  is  submitted  that 
there  clearly  was  no  abuse  by  the  trial  court  of  its  wide  discretion 
in  this  matter. 


B.  The  Motions  to  Reopen  and  For  New 

Trial  Based  on  New  Evidence. 


A  motion  for  new  trial  based  on  newly  discovered  evidence 
is  also  addressed  to  the  discretion  of  the  Court.     Denial  of  such  a 
motion  may  be  overturned  only  on  a  showing  of  clear  error  or  abuse. 
Maldonado  V,    United  States,    325  F.  2d  295 

(9th  Cir.    1963); 
Beyda  v.    United  States,    324  F.  2d  526 

(9th  Cir.    1963); 
Maldonado  v.    United  States,    310  F.  2d  84 
(9th  Cir.    1962). 
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There  are  five  requirements  which  must  be  met  for  such  a 
motion  to  succeed.     The  evidence  must  be  (1)  newly  discovered, 
(2)  after  diligence  on  the  part  of  counsel  failed  to  produce  the 
evidence  at  trial;    (3)  the  evidence  must  not  be  merely  cumulative 
or  impeaching,    but  (4)  material  to  the  issues;    and  (5)  it  must  be 
such  that  it  would  probably  produce  an  acquittal. 

Beyda  v.    United  States,    supra,    p.    531; 

Pitts  V.    United  States,    263  F,  2d  808  (9th  Cir.  1959), 

cert,    denied  360  U.S.    919  (1959); 
Brandon  v.    United  States,    190  F.  2d  175 
(9th  Cir.    1951). 
It  cannot  be  effectively  argued  that  the  existence  of  a  witness 
and  the  purported  testimony  of  such  person  known  to  appellant  prior 
to  trial  is  "newly  discovered"  evidence.     It  is  uncontested  that 
appellant  was  both  aware  of  the  existence  of  the  witness,    Tracy 
Hudson,    and  of  her  anticipated  testimony  prior  to  trial  [R.  T.    p.    324, 
lines  5-25;    p.    325,    lines  1-3]. 

Similarly,    it  cannot  be  strenuously  contended  by  appellant 
at  this  time  that  the  presence  of  this  witness  was  vital  to  his  case. 
A  careful  review  of  the  record  failed  to  reflect  any  pre-trial  motion 
on  the  part  of  appellant  to  gain  a  continuance  of  the  matter  to  allow 
further  search  for  the  witness;    nor  the  existence  of  any  statements 
by  appellant,    made  to  the  Court,    that  this  witness  was  material  to 
his  defense.      This  is  further  borne  out  by  an  examination  of  the 
nature  of  the  proffered  new  testimony;    all  of  the  proffered  testimony, 
except  that  dealing  with  Tracy  Hudson's  activities  after  leaving 
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defendant,    would  be  of  facts  and  circumstances  already  known  to 
defendant  and  testified  to  by  him;    we  submit  that  such  evidence 
fails  all  of  the  requirements  set  forth  in  Beyda,    supra. 

As  to  the  remaining  part  of  the  proffered  new  testimony, 
dealing  with  Tracy  Hudson's  activities  subsequent  to  her  leaving 
defendant,    the  only  issue  in  the  case  to  which  this  would  be  relevant 
is  whether  the  car  found  was  the  same  car  as  was  stolen.     And,    it 
is  submitted,    the  proffered  testimony  supports  the  Government  on 
this  issueo     It  can  hardly  be  said  that  this  evidence  would  "probably 
produce  acquittal". 

It  is  clear,    then,    that  the  trial  court's  denial  of  these 
motions  was  not  an  abuse  of  discretion,    but  rather  was  clearly 
correct. 

IV 
CONCLUSION 

For  the  reasons  given  above,    this  Court  should  affirm  the 
judgment  below. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR.  , 

United  States  Attorney, 

ROBERT   L.    BROSIO, 

Assistant  U.   S.   Attorney, 
Chief,    Criminal  Division, 

ROBERT   M.    TALCOTT, 

Assistant  U.    S.   Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/       Robert  M-    Talcott 

ROBERT  M,    TALCOTT 
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NO.     2  15  4  0 
IN   THE    UNITED   STATES   COURT  OF   APPEALS 
FOR    THE   NINTH  CIRCUIT 

JOSE   RIOS "RAMIREZ, 

Appellant, 
vs. 
UNITED   STATES   OF   AMERICA, 

Appellee. 


BRIEF   FOR   APPELLEE 


I 

STATEMENT   OF   JURISDICTION 

On  January  26,    1966,    appellant  was  indicted,    along  with 
three  other  defendants,    in  two  counts,   by  the  Federal  Grand  Jury 
for  the  Southern  District  of  California,    Central  Division,    for 
transporting  and  selling  heroin  on  January  10,    1966,    in  violation 
of  Title  21,    United  States  Code,    Section  174  [C.  T.    2].   -'     Follow- 
ing a  trial  by  jury  before  the  Honorable  Francis  C.    Whelan,    United 
States  District  Judge,   from  February  17,    1966  to  February  25, 


l_l  "C.  T.  "  refers  to  Clerk's  Transcript. 
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1966,    appellant  Jose  Rios -Ramirez  was  found  guilty  of  both  counts 
[C.  T.    19]. 

Appellant  was  convicted  and  sentenced  on  March  28,    1966, 
to  the  custody  of  the  Attorney  General  for  seven  years  on  each 
count,    the  sentences  to  run  concurrently  [C.  T.    79]. 

Appellant  filed,    on  April  5,    1966,    a  Notice  of  Appeal  from 
the  Judgment  [C.  T.    87]. 

The  District  Court  had  jurisdiction  under  the  provisions  of 
Title  18,    United  States  Code,    Section  3231  and  Title  21,    United 
States  Code,    Section  174. 

This  Court  has  jurisdiction  to  review  the  judgment  pursuant 
to  Title  28,    United  States  Code,    Sections  1291  and  1294. 

II 
STATUTE    INVOLVED 

Title  21,    United  States  Code,    Section  174,    provides  in 
pertinent  part: 

"Whoever  fraudulently  or  knowingly  imports 
or  brings  any  narcotic  drug  into  the  United  States, 
.    .    .    contrary  to  law,    or  receives,    conceals,    buys, 
sells,    or  in  any  manner  facilitates  the  transportation, 
concealment,    or  sale  of  any  such  narcotic  drug  after 
being  imported,    or  brought  into  the  United  States 
contrary  to  law  .    .    .    shall  be  imprisoned  not  less 
than  five  or  more  than  twenty  years  and,    in  addition, 

2. 


may  be  fined  not  more  than  $20,  000.  " 

>i«      i'fi      >'fi      ^fi      ~'fi 

"Whenever  on  trial  for  a  violation  of  this 
section  the  defendant  is  shown  to  have  or  have  had 
possession  of  the  narcotic  drug,    such  possession 
shall  be  deemed  sufficient  evidence  to  authorize 
conviction  unless  the  defendant  explains  the  posses- 
sion to  the  satisfaction  of  the  jury.  " 

III 
QUESTIONS    PRESENTED 

1.  Whether  the  evidence  is  sufficient  to  sustain  convic- 
tion. 

2.  Whether  the  Court  erred  in  admitting  the  statement 
of  a  co-defendant  which,    by  limitation  of  the  court,    did  not  refer 
to  the  appellant. 

3.  Whether  the  Court  in  refusing  the  entrapment 
instruction  offered  by  another  defendant  committed  plain  error  as 
to  the  appellant  who  did  not  offer  an  entrapment  instruction  and 
accepted  the  charge  as  given  without  objection. 


IV 

STATEMENT   OF   FACTS 

On  January  10,    1966,    at  approximately  5:30  P.  M.  ,    Agents 
Chris  V.    Saiz  and  Sergio  Borquez,    in  the  company  of  an  informant, 

entered  the  Diamond  Hotel  in  Los  Angeles,    California,    and  pro- 

2/ 
ceeded  to  room  331  [R.  T.    160-63].   —      Said  hotel  was  located 

between  the  United  States  Courthouse  and  the  Federal  Building 

[R.  T.    60-63].     At  that  time  the  three  met  with  Andres  Ramirez. 

(Ramirez,    a  co-defendant  of  appellant,    entered  a  plea  of  guilty  to 

Count  2,    Sale  of  heroin  [R.  T.    181,    784-85].) 

Saiz  asked  "Mr.    Ramirez  if  he  had  some  heroin  to  sell, 
and  Mr.    Ramirez  stated  that  he  did  and  would  sell  Agent  Saiz 
some  heroin  .    .    .    but  that  his  partners  who  had  the  heroin  with 
them  were  not  there"  [R.  T.    182].     Ramirez  stated  he  had  three 
partners  and  arrangements  were  made  to  meet  again  at  9:30  P.  M. 
[R.  T.    183].     Ramirez  assured  the  agents  that  his  three  partners 
would  be  there  at  9:30  with  an  ounce  of  heroin  for  each  agent  [R.  T. 
186-87]. 

At  approximately  9:40  P.  M.    on  January  10,    1966,    Borquez 
and  Saiz  went  to  room  331  where  they  were  introduced  by  Ramirez 
to  appellant,    Lillian  Moya-Manzano,    a  co-defendant  and  Jesus 
Rodriguez,    a  co-defendant  [R.  T.    164-65],    as  his  three  partners 
[R.  T.    200]. 


2_l  "R.  T.  "  refers  to  Reporter's  Transcript. 
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Ramirez  stated  that  appellant  was  the  man  with  whom  Saiz 
should  discuss  the  sale  [R.  T.    282].     Appellant  stated  he  had  the 
heroin  available.     Appellant  was  asked  how  good  the  heroin  was  and 
Rodriguez  stated  that  it  was  "very  good  heroin,    that  it  was  excep- 
tional quality,    and  that  it  could  be  cut  six  or  seven  times  ..."  [R.  T. 
285].     When  Saiz  stated  he  wanted  one  ounce,    appellant  told  Manzano 
to  get  it  and  gave  her  a  key  [R.  T.    285,    573].     Manzano  left  the 
room  [R.  T.    285]. 

Rodriguez  stated  in  appellant's  presence  that  he  had  talked 
with  his  source  of  supply  in  Tijuana  that  day  and  that  the  source 
stated  the  subject  heroin  could  be  cut  six  or  seven  times  because  of 
its  good  quality  [R.  T.    207].     In  fact,    the  substance  delivered  was 
24.  9%  heroin  hydrochloride  [Stipulation  of  Fact,    C.  T.    13]. 

At  various  times  all  four  defendants  stated  that  it  was  good 
quality  heroin  [R.  T.    215].      While  Moya  was  still  out  of  the  room, 
appellant  stated  the  heroin  would  cost  $550[R.  T.    286].     At  the 
same  time  Rodriguez  stated  he  brought  the  heroin  directly  from 
Mexico  [R.  T.    287]. 

When  Moya  returned  to  the  room  she  handed  appellant  a 
rubber  contraceptive  containing  the  brown  powder  referred  to  in 
the  Stipulation  as  23.  660  grams  of  heroin  [R.  T.    288]. 

Once  appellant  had  the  heroin  he  asked  for  $550  [R.  T.    293]. 
When  Agent  Saiz  stated  he  only  had  $400,    appellant  insisted  upon 
$550  [R.  T.    293].     Rodriguez  stated  that  "two  spoons"  should  be 
taken  out  [R.  T.    293].     Both  agents  asked  appellant  if  they  could 
have  the  heroin  on  consignment  until  the  next  day  [R.  T.    2  93].     After 
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prodding  by  appellant's  co-defendants,    appellant  agreed  to  let  the 
agents  have  the  heroin  for  $400  that  night  if  they  would  return  the  next 
day  with  the  remaining  $150  [R.  T.    293-94]. 

At  that  point  Agent  Saiz  handed  appellant  $400  who  in  turn 
handed  Saiz  Exhibit  One  in  evidence  [R.  T.    294]. 

Appellant  and  his  co-defendants  were  then  arrested  by 
agents  of  the  Federal  Bureau  of  Narcotics  at  approximately  10:00 
o'clock  P.  M.    that  night  [R.  T.    217]. 

At  the  time  of  the  arrest   appellant  threw  on  the  floor  the 
currency  previously  handed  him  by  Saiz  [R.  T.    331,    179].     The 
serial  numbers  of  the  retrieved  bills  matched  those  of  the  bills 
handed  Rios  by  Saiz  [R.  T.    433-34]. 

Appellant  testified  that  he  did  not  knowingly  receive,    and 
conceal,    or  sell  any  heroin  to  agents  Borquez  or  Saiz  [R.  T.    541]. 
"Andres  [Ramirez]  never  gave  me  the  least  idea  that  he  was  making 
that  kind  of  business.  "    [R.  T.    541]. 

V 
ARGUMENT 


A.  THE   EVIDENCE   WAS  SUFFICIENT 

TO  SUSTAIN  CONVICTION. 


The  evidence,    as  shown  by  the  Statement  of  Facts,    provides 
ample  proof  for  conviction.     Suffice  it  to  say,    appellant's  possession 
of  the  heroin  "is  sufficient  for  conviction".     Aside  from  the  statutory 
presumption,    one  of  appellant's  co-defendants  stated,    in  appellant's 
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presence,   that  he  brought  the  heroin  directly  from  Mexico  [R.  T. 

287]. 

The  Ninth  Circuit  needs  no  reminder  that  it  is  not  for  an 
appellate  court  to  weigh  the  evidence  or  to  determine  the  credibility 
of  witnesses.     A  verdict  of  conviction  must  be  sustained  if,   taking 
the  view  most  favorable  to  the  Government,   there  is  substantial 

evidence  to  support  it. 

Glasser  V.    United  States,    315  U.S.    60,    80  (1942); 
Nye  &  Nissen  v.    United  States.    168  F.  2d  846 

(9th  Cir.    1948).    aflTd.  .336  U.  S.    613(1949). 
Appellant's  argument  on  appeal  as  to  sufficiency  of  the 
evidence  is  based  solely  on  the  appellant's  testimony  as  related  to 
the  trial  court,    and  completely  disregards  the  evidence  favorable 
to  the  government  and  the  test  of  sufficiency  to  be  applied  on  appeal. 


B  THE   CO-DEFENDANTS   POST  ARREST 

STATEMENTS   WERE   THE   RESULT  OF 
A  PROPER  CONSTITUTIONAL  WARNING 
AND  WERE   NOT  ADMITTED  AGAINST 
APPELLANT. 


Appellant  raises  the  point  that  under  Miranda  v.   Arizona. 
384  U.  S.   436  (1966),   co-defendant  Moya-Manzano  was  not  advised 
of  her  right  to  have  a  court-appointed  attorney  present  during  any 
questioning.     Aside  from  the  fact  that  the  case  was  tried  between 
February  17  and  25.    1966  and  that  Miranda  is  not  retroactive. 
Moya-Manzano  was  advised  "that  she  had  the  right  to  have  an 
attorney.    .    .  "  [R.  T.    307].     The  trial  court,   at  R.  T.   327  and  R.  T. 
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,30  found  that  such  admonition  was  given,   found  that  her  constitu- 
tional rights  were  not  violated  and  admitted  a  limited  portion  of 
what  she  had  told  the  agent,   excluding  all  reference  to  appellant. 
There  is  no  citation  of  any  objection  to  the  admission  of  her  admis- 
sions  as  limited.     In  fact,    appellant  waived  any  objection  he  might 
have  by  virtue  of  his  questioning  Moya-Manzano  with  respect  to 
said  post-arrest  statements  IR.  T.    586-88]. 


C. 


THERE   WAS  NO  PREJUDICIAL  ERROR 
TO  THIS  APPELLANT   BY   THE   TRIAL 

i-riTTRT'S  REFUSAL  TO  GIVE   AN 
EOTrIpMENT   INSTRUCTION  REQUESTED 

BY  A  CO-DEFENDANT. 

Although  appellant's  opening  brief  states,    "Th^Court 

CommittedPr^Mici^LE-^^ 

on  Entrapment",    no  citation  is  made  to  the  instructions  refused,   or 

'^^^T^^^T^rei  to  totidem  verbis,    in  violation  of  Rule  18  of  the 

Ninth  Circuit. 

Appellant  did  not  offer  any  instruction  pertaining  to  entrap- 
ment [C.  T.    47-501.     Following  the  charge  to  the  jury,    the  following 

colloquy  took  place  at  R.  T.    742: 

"THE  COURT:    Does  anyone  have  any  objection 

to  the  charge  as  given? 

"MR.    TARLOW:    No,    not  for  Rios.  " 


If  there  had  been  any  request  for  such  an  instruction  by 
Rios,    it  would  certainly  have  been  waived  by  counsel. 
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Factually,    appellant  did  not  claim  to  have  been  entrapped. 
Appellant  testified  that  he  had  no  plans  to  sell  heroin  [R.  T.    529], 
did  not  knowingly  receive  and  conceal  heroin  [R.  T.    541],    did  not 
sell  any  heroin  to  agents  Saiz  or  Borquez  [R.  T.    541],    and  "Andres 
never  gave  me  the  least  idea  that  he  was  making  that  kind  of 

business"  [R.  T.    541]. 

Assuming  appellant  had  standing  to  object  to  the  court's 
refusal  to  charge  the  jury  on  entrapment  as  requested  by  co- 
defendant  Rodriguez,    this  Court  should  uphold  the  trial  court's 
ruling.     The  Ninth  Circuit  in  Ortiz  v.    United_States,    358  F.  2d  107, 

108  (9th  Cir.    1966),    stated: 

"This  court  has  many  times  held  that  where 
a  defendant  denies  the  commission  of  a  crime,   he 
is  not  entitled  to  the  defense  of  entrapment.  " 

CONCLUSION 

For  the  foregoing  reasons,    the  judgment  below  should  be 

affirmed. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR.  , 
United  States  Attorney, 

ROBERT    L.    BROSIO, 

Assistant  U.    S.    Attorney, 
Chief,   Criminal  Division, 

RONALD   S.    MORROW, 

Assistant  U.    S.    Attorney. 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/       Ronald  S.    Morrow 


RONALD   S.    MORROW 
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Appellant, 
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NO.     2  15  4  0 
IN  THE   UNITED  STATES   COURT   OF  APPEALS 
FOR   THE    NINTH   CIRCUIT 

JOSE   RIOS -RAMIREZ, 

Appellant, 
vs. 
UNITED  STATES   OF  AMERICA, 

Appellee. 

BRIEF   FOR  APPELLEE 


I 

STATIJMENT   OF  JURISDICTION 


On  January  26,    1966,    appellant  was  indicted,    along  with 
three  other  defendants,   in  two  counts,   by  the  Federal  Grand  Jury 
for  the  Southern  District  of  California,   Central  Division,   for 
transporting  and  selling  heroin  on  January  10,    1966,    in  violation 
of  Title  21,   United  States  Code,   Section  174    [C.  T.   2].-     Follow- 
ing a  trial  by  jury  before  the  Honorable  Francis  C.    Whelan, 
United  States  District  Judge,    from  February  17,    1966  to  February 
25,    1966,    appellant  Jose  Rios-Ramirez  was  found  guilty  of  both 


1_/  "C.  T.  "    refers  to  Clerk's  Transcript. 
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counts    [C.  T.    19]. 

Appellant  was  convicted  and  sentenced  on  March  28,    1966, 
to  the  custody  of  the  Attorney  General  for  seven  years  on  each 
count,   the  sentences  to  run  concurrently   [C,T.    79]. 

Appellant  filed,    on  April  5,    1966,    a  Notice  of  Appeal  from 
the  Judgment    [C.  T.    87]. 

On  December  5,    1967,   this  Court  affirmed  the  conviction, 
Rios-Ramirez  v.    United  States,    386  F.  2d  831    (9th  Cir.    1967). 

On  August  21,    1968,   the  Honorable  Stanley  Barnes,   Circuit 
Judge  for  the  Ninth  Circuit,    signed  an  order  which  states  that 
"this  Court  now  sets  aside  its  affirmance  of  appellant's  conviction 
and  reinstates  said  appeal  ..." 

The  District  Court  had  jurisdiction  under  the  provisions  of 
Title  18,   United  States  Code,   Section  3231  and  Title  21,   United 
States  Code,   Section  174. 

This  Court  has  jurisdiction  to  review  the  judgment  pursuant 
to  Title  28,    United  States  Code,   Sections  1291  and  1294. 

n 

STATUTE    INVOLVED 

Title  21,    United  States  Code,   Section  174,    provides  in  per- 
tinent part: 

"whoever  fraudulently  or  knowingly  imports 
or  brings  any  narcotic  drug  into  the  United  States, 
.     .     .     contrary  to  law,    or  receives,    conceals,    buys, 

2. 


sells,   or  in  any  manner  facilitates  the  transporta- 
tion,   concealment,   or  sale  of  any  such  narcotic 
drug  after  being  imported,    or  brought  into  the 
United  States  contrary  to  law  .    .    .    shall  be  im- 
prisoned not  less  than  five  or  more  than  twenty 
years  and,    in  addition,    may  be  fined  not  more  than 
$20,000.  " 


"whenever  on  trial  for  a  violation  of  this 
section  the  defendant  is  shown  to  have  or  have  had 
possession  of  the  narcotic  drug,    such  possession 
shall  be  deemed  sufficient  evidence  to  authorize 
conviction  unless  the  defendant  explains  the  posses- 
sion to  the  satisfaction  of  the  jury.  " 

III 
QUESTION   PRESENTED 

Whether  Bruton  v.   United  States  requires  a  reversal  of 
the  instant  case. 

IV 

STATEMENT   OF   FACTS 

The  statement  of  facts  appearing  in  the  Brief  for  Appellee 
filed  in  the  first  appeal  is  hereby  incorporated  by  reference. 

3. 


There  is  no  reference  in  the  Opening  Brief  for  Appellant 
to  the  transcript  of  the  reporter  relating  where,    in  the  trial,   the 
error  took  place.   Reference  will  now  be  made  to  those  portions  of 
the  reporter's  transcript  which  appellant  may  have  had  in  mind. 
The  following  portions  are  the  only  relevant  portions  to  the  best 
of  the  appellee's  knowledge: 

At  p.    333,   the  following  appears  in  the  testimony  of  Agent 
Chris  Saiz  of  the  Federal  Bureau  of  Narcotics: 

"...    She    [Manzano]  told  me  that  she  had 

obtained  it  in  a  room  in  the  hotel. 

I  asked  her  if  she  would  take  us  there,    show 

us  the  room,   and  she  stated  she  would. 

At  p.    334: 

"THE  WITNESS:   She  told  me  she  had  gone 

to  the  room  and  had  gone  to  a  dresser  drawer,   had 

taken  the  rubber  condom  with  the  heroin,    and  had 

returned  to  Room  331,    and  that  was  the  heroin  she 

had  given  to  Rios.  " 

Saiz,    at  288,   testified  that  Manzano,    in  his  presence,   did 
hand  Rios  the  subject  heroin. 

At  various  points  in  the  transcript  Judge  Whelan  admonished 
the  jury  that  the  statements  of  Manzano  were  to  be  considered  only 
with  reference  to  her. 

Manzano,   herself,   testified  from  560  to  607   and  said  that 
she  handed  the  heroin  to  Rios-Ramirez,    at  573,    574,    575,    576  and 
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577.    She  was  cross-examined  by  appellant's  counsel  from  582  to 
599.    Cross-examination  of  Manzano  by  appellant's  counsel  in 
reference  to  handing  the  heroin  to  appellant  appears  at  592  and 
593.    Also,    at  583,    585,    587-88  and  591    there  is  cross-examina- 
tion of  Manzano  by  appellant's  counsel  relative  to  her  statements 
to  Saiz,   thereby  adopting  these  statements  for  his  purposes. 

In  Manzano's  direct  examination  she  testified  that  she 
handed  the  heroin  to  Rios -Ramirez,    at  573,    574,    575,    576  and 
577. 

V 

ARGUMENT 

BRUTON  V.    UNITED  STATES   DOES   NOT   RE- 
QUIRE  REVERSAL  OF   THE   CONVICTION  AND 
IS   NOT  APPLICABLE. 


In  Bruton  v.    United  States,    U.S.   ,    20  L.  Ed. 

2d  476   (1968),    the  Supreme  Court  held  where  a  co-defendant  does 
not  testify,    and  his  confession  is  admitted  which  implicates  other 
defendants  on  trial,   then  there  is  a  deprivation  of  the  right  to  be 
confronted  by  one's  accusers  and  reversal  is  required.    In  Bruton 
neither  defendant  testified  or  offered  any  evidence  at  the  trial, 
Evans  v.    United  States,    375  F.  2d  355,   fn.    2  at  357   (8th  Cir.  1967). 

In  the  instant  case  Rios -Ramirez  was  not  deprived  of  his 
confrontation  rights  inasmuch  as  Manzano  testified,    and  was 
cross-examined  by  Rios-Ramirez's  attorney.    The  right     the 
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Supreme  Court  has  protected  by  its  Bruton  decision  was  protected 
by  Judge  Whelan  since  there  was  no  deprivation  of  the  right  to  be 
confronted. 

It  is  problematical  whether  reversal  would  be  required 
under  the  retroactive  application  of  Bruton  if  Manzano  had  not 
testified.    Even  under  those  circumstances  it  is  doubted  that 
Rios-Ramirez  would  have  been  prejudiced  by  the  admission  of  the 
one  mention  of  his  name.    Saiz  testified  as  to  his  personal  obser- 
vation of  the  negotiations  by  Rios-Ramirez,    and  his  receipt  of  the 
purchase  price  after  handing  Saiz  the  heroin.    Rios-Ramirez  ad- 
mitted,   on  the  stand  that  he  received  the  money  from  Saiz,    at 
p.    538,    and  then  had  the  money  in  his  possession  when  the  agents 
returned  to  make  the  arrest,   at  539-40. 

CONCLUSION 

The  conviction  should  be  affirmed  for  the  above-stated 

reasons. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR. 
United  States  Attorney 

ROBERT   L.    BROSIO 

Assistant  U.   S.   Attorney 
Chief,   Criminal  Division 

RONALD  S.  MORROW 

Assistant  U,   S.   Attorney 

Attorneys  for  Appellee, 
United  States  of  America 
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JURISDICTIONAL  STATEMENT 

Appellants'  claim  of  jurisdiction  rests  upon  28  USC 
1331  (a)  and  (b)  and  1332  (Opening  Brief  p.  iii;  p.  25 
1.  8-26)  although  countless  other  statutes  and  constitu- 
tional provisions  are  set  forth  on  p.  ii,  none  of  which  are 
appUcable  to  these  appellees,  who  assert  that  the  District 
Court  had  no  jurisdiction  over  any  purported  cause  of 
action  which  appellants  may  have  against  these  appellees. 

No  diversity  of  citizenship  exists  in  this  case  of  the  type 
sufficient  to  confer  jurisdiction  upon  the  United  States 
District  Court.  Diversity  jurisdiction  contemplates  a  com- 
plete diversity  between  plaintiffs  on  the  one  hand  and 
defendants  on  the  other.  No  such  diversity  of  citizenship 
exists  here.    Both  plaintiffs  are  citizens  of  California. 
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Most,  if  not  all  of  the  defendants  are  also  citizens  of 
California,  and  there  is  no  basis  for  any  claim  of  Federal 
Jurisdiction  predicated  upon  Diversity  of  Citizenship. 

Appellees  are  publishers  of  newspapers  who  allegedly 
pubUshed  a  libel  concerning  plaintiffs  (Opening  Brief 
p.  65;  p.  12;  Appendix  p.  34,  51,  52). 

Libel  is  a  tort  cognizable  under  the  laws  of  the  State 
of  CaUfornia.  (See  Civil  Code  45.)  No  Federally  pro- 
tected right  is  involved  and  none  is  shown  by  appellants 
in  the  countless  pages  of  charges  against  these  appellees. 

STATEMENT  OF  FACTS 

Appellants  John  F.  Crane  and  John  E.  Marsh  were 
arrested  in  San  Diego  on  various  charges,  tried  and  con- 
victed. An  appeal  was  taken  to  the  California  Appellate 
Courts  and  ultimately  a  decision  was  rendered  by  the 
Supreme  Court  of  the  State  of  California  entitled  People 
vs.  Marsh,  58  Cal.2d  732  (1962).  The  facts  are  set 
forth  in  the  opinion  which  aflarmed  at  least  a  portion  of 
the  judgment  of  conviction.  Thereafter  Crane  and  Marsh 
served  some  tune  in  the  penitentiary.  Following  their 
release  they  commenced  an  original  action  in  the  United 
States  Court  of  Appeals  (Nov.  4,  1964).  This  action 
was  dismissed  by  this  Court  (O.B.  p.  23).  An  appeal 
was  denied  by  the  Supreme  Court  of  the  United  States 
and  thereafter  the  lawsuit  was  refiled  in  1966  in  the 
United  States  District  Court  and  dismissed  by  the  District 
Court  with  leave  to  amend.  A  supplemental  and  amended 
complamt  was  then  filed  (O.B.  p.  24)  purporting  to  set 
forth  39  causes  of  action. 
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A  motion  to  dismiss  was  filed  on  behalf  of  these  appel- 
lees. The  grounds  of  the  motion  included  the  assertion 
that  the  "supplement  No.  1  and  amended  complaint" 
failed  to  state  a  cause  of  action  within  the  jurisdiction  of 
the  United  States  District  Court  in  that  the  complaint 
on  its  face  did  not  set  forth  any  diversity  of  citizenship. 

It  was  further  claimed  that  any  purported  cause  of 
action  against  appellees  was  barred  by  Section  340(3) 
of  the  Code  of  Civil  Procedure  of  the  State  of  California. 
Additionally  it  was  claimed  that  the  complaint  on  its  face 
did  not  set  forth  any  cause  of  action  predicated  upon  the 
breach  of  any  Federal  right  or  Federal  law. 

The  Court  thereafter  granted  the  motion  of  appellees 
and  this  appeal  has  followed. 

It  is  almost  impossible  to  ferret  out  from  amongst  the 
countless  pages  of  material  any  charges  against  these 
appellees,  let  alone  any  allegations  which  would  be  suffi- 
cient to  create  any  cause  of  action,  be  it  common  law  or 
by  reason  of  some  Federally  created  right. 

The  thrust  of  appellants  complaint  appears  to  be  di- 
rected against  the  State  of  California,  the  City  and 
County  of  San  Diego,  the  Department  of  Public  Health 
of  the  State  of  Cahfornia,  all  of  the  members  of  the 
Supreme  Court  of  the  State  of  California  (i.e.  the  justices 
who  participated  in  the  decision  in  People  v.  Marsh,  58 
Cal.2d  732,  26  Cal.Rptr.  300)  as  well  as  countless  in- 
dividuals connected  in  some  manner  with  the  prosecution 
of  the  criminal  case. 

The  sole  participation  of  appellees  Copley  Press  and 
Union  Tribune  Publishing  Co.  appears  to  have  been  by 
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reason  of  a  publication  on  November  19,  1960,  of  a 
newspaper  account  of  the  arrest  of  the  appellants  in 
connection  with  a  two  year  investigation  of  a  cancer  cure 
racket  and  the  fact  that  three  persons  were  charged  in 
the  District  Attorney's  complaint  with  grand  theft  and 
conspiracy.  ( App.  P.  5 1 ;  Supplement  No.  1  and  amended 
complaint  p.  2;  p.  5). 

So  far  as  appellees  can  determine  this  is  the  only  tort 
claimed  to  have  been  committed  by  them.  Appellees 
have  reviewed  the  opening  brief  under  the  caption  "Argu- 
ment" (pp.  42-74)  and  note  that  the  single  caption,  "K. 
Libel  and  Slander"  p.  65  is  the  only  one  which  could 
possibly  apply  to  these  appellees.  The  "argument"  is  in 
fact  no  argument.  No  point  is  raised.  The  alleged  Ubel 
is  not  set  forth.  No  authorities  are  set  forth.  There  ap- 
pears to  be  no  correlation  between  this  point  in  the  argu- 
ment and  the  fifty  specifications  of  errors  set  forth  in 
Opening  Brief  33  to  41,  only  one  of  which  even  remotely 
relates  to  libel.  It  reads  as  follows:  (No.  22  O.B.  p. 
34)  "(22)  Trial  court  joined  in  libel  and  slander  felo- 
niously." This  specification  could  scarcely  be  intended  to 
relate  to  these  appellees  whose  pubhcation  was  months 
and  months  prior  to  the  criminal  trial  of  the  appellants  and 
clearly  unrelated  to  any  subsequent  conduct  of  the  trial 
judge  and  others  involved  in  the  criminal  proceeding. 

CONTENTIONS  OF  APPELLEES 

Appellees  make  the  following  contentions: 

1.  There  is  no  allegation  in  any  of  the  material 
which  has  been  filed  with  this  court  setting  forth  a 
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diversity  of  citizenship  between  the  plaintiffs  and  these 
appellees. 

2.  There  are  no  allegations  in  any  of  the  pleadings 
which  allege  the  violation  by  these  appellees  of  any 
Federally  created  right  or  the  violation  of  any  Constitu- 
tional right. 

3.  The  purported  cause  of  action  appears  on  its  face 
to  involve  a  claim  of  libel  published  on  November  19th 
of  1960.  In  the  Federal  Court  it  is  well  settled  that  the 
statute  of  limitations  of  the  State  wherein  the  District 
Court  is  located  is  the  applicable  statute  of  limitations. 
In  California  the  limitation  of  actions  in  connection  with 
an  action  for  libel  is  found  in  Code  of  Civil  Procedure 
Section  340(3)  wherein  a  one  year  statute  of  limitations 
is  provided.  There  are  no  facts  set  forth  on  the  face  of 
the  complaint  which  would  in  any  manner  toll  the 
running  of  the  statute  of  limitations. 

ARGUMENT 


xm 


WHERE  JURISDICTION  IS  PREDICATED  UPON 
DIVERSITY  OF  CITIZENSHIP,  THERE  MUST 
BE  APPROPRIATE  ALLEGATIONS  IN  THE 
PLEADINGS  SETTING  FORTH  THE  DIVERSITY 

Plaintiffs'  complaint,  amended,  appears  to  attempt  on 
its  face  (p.  2  lines  14  to  32)  to  set  forth  a  cause  of  action 
based  upon  an  alleged  Ubel  published  on  November  19, 
1960.  There  are  no  allegations  in  the  amended  complaint 
or  in  any  other  pleading  alleging  a  diversity  of  citizenship 
between  the  plaintiffs  and  these  appellees.  Since  the  action 
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against  these  appellees  is  predicated  solely  upon  a  com- 
mon law  claim  of  libel  as  codified  in  the  California  Civil 
Code  Section  45,  it  is  apparent  that  the  only  basis  for 
jurisdiction  against  these  appellees  must  be  upon  the 
theory  of  diversity  of  citizenship.  That  appellants  were 
relying  upon  diversity  as  a  basis  for  the  jurisdiction  of  the 
District  Court  is  apparent  from  Page  iii  of  the  Brief  of 
appellants.  In  the  statement  of  jurisdiction  filed  in  this 
court,  there  is  no  suggestion  that  any  jurisdiction  is 
claimed  to  exist  against  these  appellees,  predicated  upon 
the  violation  of  any  Federal  Law  or  Federal  right. 

It  is  well  settled  that  facts  which  are  essential  to  Fed- 
eral jurisdiction  must  be  set  forth  in  the  pleadings. 

Alexander  v.  Westgate  Greenland  Co., 
(CCA  Cal.)  Ill  Fed.2d  769. 

McNutt  V.  General  Motors,  298  US  178. 

It  is  further  fundamental  that  where  jurisdiction  is 
predicated  upon  diversity  of  citizenship,  such  diversity 
must  appear  on  the  face  of  the  pleadings. 

More  fundamentally  it  must  appear  that  no  plaintiff  is 
a  citizen  of  the  same  state  with  any  defendant,  is  diversity 
must  be  complete. 

Merserole  v.  Union  Paper  Collar  Co., 
17  Fed.Cas.  488. 

Evarts  v.  Jones  (CCA  Cal.), 
228  Fed.2d  105. 

Caraway  v.  Ford  Motor  Co.,  144  Fed.2d  295. 

It  is  apparent  from  the  pleadings  of  the  appellants 
that  they  are  residents  of  the  State  of  California.    Ob- 
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viously  the  great  majority  of  the  defendants  are  likewise 
residents  of  the  State  of  California  and  there  is  no  allega- 
tion in  the  pleadings,  original  or  amended  nor  is  there 
any  assertion  in  the  briefs,  that  these  appellees  Union  Tri- 
bune Publishing  Co.  and  Copley  Press  Inc.  were  anything 
other  than  citizens  of  the  State  of  CaUfornia.  It  is  sub- 
mitted that  the  ruling  of  the  trial  court  was  clearly 
proper  and  that  there  was  no  jurisdiction  to  entertain  the 
plaintiffs  complaint  against  these  appellees.  See  Treiner 
V.  Sunshine  Mining  Co.,  308  US  66. 

II 

NO  VIOLATION  OF  ANY  FEDERAL  LAW  OR 
FEDERALLY  CREATED  RIGHT  IS  SET  FORTH 
IN  THE  APPELLANTS'  PLEADINGS 

Even  though  no  diversity  of  citizenship  exists,  it  would 
be  possible  in  certain  cases  for  jurisdiction  to  be  laid  in 
the  Federal  Court.  While  as  to  certain  of  the  defendants 
perhaps,  there  are  charges  that  the  appellees  constitu- 
tional rights  have  been  infringed  upon,  any  purported 
cause  of  action  against  the  appellees  Copley  Press  and 
Union  Tribune  PubUshing  Co.  appear  to  be  founded 
solely  upon  a  connmion  law  tort  as  codified  in  Section  45 
of  the  CaUfornia  Civil  Code,  to-wit,  libel.  Obviously  the 
State  Courts  of  California  have  jurisdiction  over  such 
a  cause  of  action.  There  is  nothing  in  the  complaints  or 
in  the  briefs  to  suggest  any  other  or  different  cause  of 
action  against  these  appellees  than  the  purported  cause 
of  action  for  libel. 

Where  the  cause  of  action  (libel  in  this  case)  is  created 
by  State  law  no  basis  exists  for  federal  jurisdiction,  cf. 
Moore  v.  Chesapeake  <&  O.  Ry.  Co.,  291  US  205. 
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Here  again  it  is  essential  that  the  appellants  in  their 
pleadings  set  forth  facts  which  demonstrate  the  existence 
of  Federal  jurisdiction  by  a  well  pleaded  complaint.  This 
has  not  been  done.  See  Alexander  vs.  Westgate  Green- 
land Co.  (CAA  Cal.),  Ill  Fed.2d  769  (supra). 

Ill 

THE  ACTION  OF  THE  COURT  IN  DISMISSING 
THE  AMENDED  AND  SUPPLEMENTAL  COM- 
PLAINT WAS  PROPER  SINCE  IT  WAS  DEMON- 
STRATED ON  THE  FACE  OF  THE  COMPLAINT 
THAT  ANY  PURPORTED  CAUSE  OF  ACTION 
WAS  BARRED  BY  THE  PROVISIONS  OF  CALI- 
FORNIA CODE  OF  CIVIL  PROCEDURE,  SEC- 
TION 340(3) 

It  is  well  settled  in  California  that  an  action  for  dam- 
ages for  libel  must  be  commenced  within  one  year  from 
the  date  of  the  wrongful  act.  The  alleged  pubUcations 
charged  against  these  defendants  are  apparently  set  forth 
on  page  2  of  the  amended  complaint  wherein  the  date  of 
November  19,  1960  is  alleged.  While  other  publications 
are  alleged  to  relate  to  other  defendants  on  different  dates, 
these  appear  to  be  unrelated  to  any  claim  against  these 
appellees.  It  is  respectfully  submitted  that  there  is  nothing 
on  the  face  of  the  amended  and  supplemental  complaint 
to  take  the  case  out  of  the  one  year  statute  of  limitation 
and  that  the  supplemental  and  amended  complaint  on  its 
face  demonstrates  that  it  is  barred  and  that  plaintiffs  have 
no  cause  or  causes  of  action. 

See  Belli  v.  Roberts  Bros.  Furs,  240  ACA  295,  49 
Cal.Rptr.  625  (1966). 
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California  Code  of  Civil  Procedure  340  provides  in 
part  as  follows:  "Within  one  year:  *  *  *  3  action  for 
libel,  slander  *  *  *  " 

The  rule  is  well  settled  in  Federal  courts  that  the  limi- 
tation statute  of  the  jurisdiction  wherein  the  suit  is  brought 
will  govern. 

See  Schram  v.  Robertson  (CCA  Cal.),  Ill  Fed.2d 
722  (1940). 
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CONCLUSION 

It  is  respectfully  submitted  that  the  action  of  the 
District  Court  was  the  only  proper  action  which  could 
have  been  taken  insofar  as  these  appellees  are  concerned 
and  that  the  judgment  of  dismissal  should  be  affirmed. 

Respectfully  submitted. 


Henry  E.  Kappler 

Attorney  for  Appellees 
Copley  Press,  Inc.  and 
Union  Tribune  Publishing 
Company 
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The  diagram  contained  in  this  court's  opinion,  clearly  the 
cornerstone  of  the  opinion,  is  so  out  of  proportion  as  to 
suggest  that  this  court's  opinion  was  based  on  an  errone- 
ous impression  of  the  record 1 

There  was  no  testimony  from  any  factual  witness  to  the 
effect  that  the  Vogtland  "filled"  the  channel — and  such 
testimony  certainly  would  have  been  forthcoming  if  this 
had  been  the  ease  2 

In  support  of  its  "filling  the  channel"  conclusion  this 
court  refere  to  Captain  Hulme's  direct  testimony,  but  it 
is  evident  that  the  trial  court  was  influenced  primarily  by 
this  -svitness's  retraction  (and  other  equivocation)  under 
cross-examination   2 


MAN, 


)012 


i 


United  States  of  America. 


1 


No.  21,551 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


The  MT  Standakd  Oiler  and  Standard 
Oil  Company  of  California,  a  corpo- 
ration, 

Apijellants, 

vs. 

Hamburg-America  Line,  a  corporation, 

Appellee. 


PETITION  FOR  REHEARING 


To  the  Honorable  Chambers,  Pope  and  Hamley,  Circuit 
Judges  for  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit: 

Appellee  Hainburg-Ainerioa  Line,  on  the  below  listed 
grounds,  petitions  this  Court  for  a  rehearing  as  to  its 
judgment  of  January  11,  1968  reversing  the  Trial  Court 
by  finding  fault  on  the  part  of  the  VOGTLAND : 

1.  THE  DIAGRAM  CONTAINED  IN  THIS  COURT'S  OPINION, 
CLEARLY  THE  CORNERSTONE  OF  THE  OPINION,  IS  SO 
OUT  OF  PROPORTION  AS  TO  SUGGEST  THAT  THIS  COURT'S 
OPINION  WAS  BASED  ON  AN  ERRONEOUS  IMPRESSION  OF 
THE  RECORD. 

The  distances  and  angles  described  in  this  diagram  are 

vitally   important    since    they    reflect   the   basis    of    this 

Court's   reasoning  that   the   VOGTLAND    (improperly) 
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''practicall)'  completely"  filled  the  300-foot  channel.  The 
fixed  measurements  have  at  no  time  been  in  dispute.^ 
However^  the  diagram  indicates  material  misapprehension 
of  the  fundamental  facts  of  the  record.  The  VOGTLAND 
is  shown  at  double  its  actual  width  (precisely  132  feet  as 
opposed  to  65  feet)  with  its  length  as  being  over  610  feet 
(with  no  end  in  sight)  although  its  actual  length  is  500 
feet.  The  buoys  are  placed  660  feet  apart;  in  fact  they 
were  525  feet  apart,  which  afforded  the  VOGTLAND,  at 
its  angle  of  approach,  a  one-third  larger  ''opening" 
than  is  depicted  on  the  diagram. 

Attached  hereto  as  Appendix  I,  superimposed  upon  this 
Court's  diagram,  is  a  scale  drawing  intended  to  pre- 
cisely show  the  undisputed  measurements,  from  which  can 
be  seen  that  the  VOGTLAND  simply  did  not  ''fill  the 
channel". 


2.  THERE  WAS  NO  TESTIMONY  FROM  ANY  FACTUAL  WIT- 
NESS TO  THE  EFFECT  THAT  THE  VOGTLAND  "FILLED" 
THE  CHANNEL— AND  SUCH  TESTIMONY  CERTAINLY 
WOUU)  HAVE  BEEN  FORTHCOMING  IF  THIS  HAD  BEEN 
THE  CASE. 

3.  IN  SUPPORT  OF  ITS  "FILLING  THE  CHANNEL"  CONCLU- 
SION THIS  COURT  REFERS  TO  CAPTAIN  HULME'S  DIRECT 
TESTIMONY,  BUT  IT  IS  EVIDENT  THAT  THE  TRIAL  COURT 
WAS  INFLUENCED  PRIMARILY  BY  THIS  WITNESS'S  RE- 
TRACTION (AND  OTHER  EQUIVOCATION)  UNDER  CROSS 
EXAMINATION. 

In  his  direct  testimony  Captain  Hulme,  an  expert  wit- 
ness called  by  the  STANDARD  OILER  and  referred  to 
in  this  Court's  opinion  as  "an  old  time  pilot  familiar 


^Citations  to  the  Transcript  for  the  fixed  measurements  are  at 
p.  2,  Appellee's  Brief. 


mth  this  area,  "2  stated  that  the  VOGTLAND  would 
"utilize  a  good  portion  of  that  opening"  (Tr.  267).  On 
cross,  upon  being  asked  to  demonstrate  at  the  blackboard 
exactly  how  the  VOGTLAND  would  "take  up"  the  open- 
ing, Captain  Hulnie  began  by  confessing: 

"Well,  please  understand  I  don't  know  exactly  how 
wide  and  close  she  was  to  the  buoy,  but  *  *  *"  (Tr. 
278,  lines  3-4), 

continued  by  drawing  the  VOGTLAND  far  too  large  in 
scale,  drew  an  erratic  30°  change  in  course  which  did  not 
occur  and  had  her  run  over  buoy  18A,  which  she  did  not 
(Tr.  277-9,  281),  and  concluded  as  foUows: 

The  Court:  The  ship,  taking  the  course  you  have 
indicated,  wouldn't  be  taking  up  practically  the  entire 
distance? 

Witness:    No,  Sir.  (Tr.  279,  lines  15-18). 

It  is  obvious  that  the  Trial  Court,  having  had  oppor- 
tunity to  observe  Captain  Huhne  (whose  qualifications 
and  candor  were,  under  cross,  placed  very  much  in 
doubt), ^  simply  did  not  believe  his  direct  testimony  [but 
apparently  accepted  his  unguarded  statement  that  he  saw 
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^Opinion,  p.  5. 

•^On  direct,  Captain  Huhae  purported  to  have  experience  with 
and  be  an  expert  with  respect  to  vessels  ''similar"  to  the 
VOGTLAND  and  testified  that  the  VOGTLAND 's  stopphig  time 
would  have  been  three  minutes  (from  full  ahead  to  dead  stop, 
reversing  engines)  (Tr.  261,  269) ;  on  cross,  he  first  refused  to 
name  vessels  that  he  had  piloted  that  were  "similar"  to  the 
VOGTLAND,  then  equivocated  saying  he  had  not  done  so  since 
1962  and  had  difficulty  remembering,  and  then  admitted  that  he 
would  not  be  surprised  if  the  VOGTLAND 's  stopping  time  were 
in  fact  six  minutes  twenty-nine  seconds  (Tr.  271-4). 

When  asked  in  how  many  vessel  accidents  he  had  been  in- 
volved that  had  been  the  subject  of  U.  S.  Coast  Guard  proceed- 
ings, Captain  Hulme  said  "two  to  three  times"  (Tr.  282) ;  upon 
prompting  he  admitted  to  four  (Tr.  284). 
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nothing  wrong  with  the  actions  taken  by  the  VOGTLAND 

(Tr.  276-7)]. 

This  Court  does  competent  seamen  everywhere  a  dis- 
service if  it  maintains  that  it  is  fault  for  a  65-foot  wide 
vessel  to  pajss  a  30-foot  wide  vessel  in  a  300-foot  wide 
channel,  particularly  where  the  channel  boundaries  are 
in  fact  525  feet  apart. 

For  the  foregoing  reasons,  Appellee  submits  that  this 
Court  erred  in  reversing  the  judgment  of  the  Trial  Court 
and  requests  a  rehearing. 

Dated,  San  Francisco,  California 
February  7,  1968 

Respectfully  submitted, 
Graham  &  James 
Walter  M.  Schey 
Attorneys  for  Appellee 
and  Petitioner 


Certificate  of  Counsel 

I  certify  that  I  believe  this  Petition  to  be  well  founded 
and  that  it  is  not  interposed  for  delay. 

Walter  M.  Schey 
Attorney  for  AppeUee 
and  Petitioner 


Appendix  I  Follows 
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NO.     21533-A 
IN   THE   UNITED  STATES  COURT  OF  APPEALS 
FOR   THE   NINTH  CIRCUIT 

CUR  LEY   KING, 

Appellant, 
vs. 
UNITED   STATES  OF   AMERICA, 

Appellee. 

APPELLEE'S   BRIEF 


I 

JURISDICTIONAL  STATEMENT 


The  appellant,    Curley  King,   was  indicted  by  the  Federal 
Grand  Jury  for  the  Central  Division  of  the  Southern  District  of 
California  on  August  24,    1966  [C.  T.    2].   -'    The  indictment  was 
brought  under  Title  18,    United  States  Code,    Section  2113(a),   Section 
2,    and  Section  4.     The  indictment  charged  appellant  Curley  King 
with  misprision  of  felony  on  April  29,    1966,    and  aiding  and  abetting 
a  bank  robbery  on  June  22,    1966. 


l_l  C.  T.    refers  to  Clerk's  Transcript  of  Record. 
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Appellant  pleaded  not  guilty  to  the  indictment  and  after 
executing  a  waiver  of  trial  by  jury  the  case  proceeded  to  trial  before 
Judge  A.   Andrew  Hauk  [C.  T.    7].     On  October  20,    1966,    appellant 
was  found  guilty  of  misprision  of  felony  and  acquitted  of  bank 
robbery  [C.  T.    9].     Thereafter  appellant's  notice  of  appeal  was 
timely  filed  on  November  14,    1966  [C.T.    13], 

The  jurisdiction  of  the  District  Court  was  based  upon  Title 
18,    United  States  Code,    Sections  2113(a),    2,    4,    3231  and  Rule  18 
of  the  Federal  Rules  of  Criminal  Procedure.     This  Court  has 
jurisdiction  to  review  the  judgment  of  the  District  Court  pursuant 
to  Title  28,    United  States  Code,    Sections  12  91  and  1294  and  Rule 
37(a)  of  the  Federal  Rules  of  Criminal  Procedure. 

II 

STATUTE   INVOLVED 

Title  18,    United  States  Code,   Section  4  provides  as  follows: 

"Whoever,    having  knowledge  of  the  actual 
commission  of  a  felony  cognizable  by  a  court  of  the 
United  States,    conceals  and  does  not  as  soon  as 
possible  make  known  the  same  to  some  judge  or 
other  person  in  civil  or  military  authority  under 
the  United  States,    shall  be  fined  not  more  than  $500 
or  imprisoned  not  more  than  three  years,    or  both.  " 


2. 


Ill 

QUESTIONS   PRESENTED 

A.  Was  the  evidence  sufficient  to  sustain  the  judgment? 

B.  Is  18  U.  S.  C.    §4  an  unconstitutional  impairment  of  a 
defendant's  Fifth  Amendment  privilege  against  self-incrimination 
because  it  requires  him  to  report  his  knowledge  of  the  actual  com- 
mission of  a  felony  cognizable  by  a  court  of  the  United  States  to 
some  judge  or  other  person  in  civil  or  military  authority  under  the 
United  States? 


IV 
STATEMENT   OF   THE    FACTS 

On  April  28,    1966,    in  an  apartment  in  Los  Angeles,    a 
conversation  took  place  between  appellant,    Curley  King,    his  brother, 
Burley  King,   Jackie  Dixon  and  Sharon  Elizabeth  Weston.     The 
conversation  related  to  the  fact  that  Burley  King  wanted  Sharon 
Weston  to  rob  a  bank. 

On  April  29,    1966,   Sharon  Weston  carried  out  the  plans  of 
the  previous  day  and  robbed  the  Bank  of  America,    Vermont  and 
30th  Street  Branch  of  $774  [R.  T.    11,    22].   -/    After  the  robbery 
Sharon  entered  a  car  containing  Burley  King  and  Jackie  Dixon  and 
made  her  getaway  [R.  T.    21].     Thereafter,   the  trio  arrived  at 


2_/  R.  T.    refers  to  Reporter's  Transcript. 
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apartment  203  located  at  1008  West  24th  Street  [R.  T.   22].     During 
a  meeting  attended  by  Sharon,   Jackie  and  Burley  King  appellant 
heard  about  the  robbery  over  the  radio.     Burley  King  then  gave 
appellant  some  of  the  stolen  bank  funds  [R.  T.    24].     Arrangements 
were  made  to  have  Sharon  Weston  and  Jackie  Dixon  driven  to  the 
apartment  of  a  friend,    Pat  Hood,    so  that  they  could  be  transported 
to  San  Francisco  "until  things  cooled  off"  [R.  T.    23,    113,    122]. 

Later  that  same  day  appellant  drove  Sharon  Weston  and  Jackie 
Dixon  over  to  Pat  Hood's  apartment  [R.  T.    113].     That  evening 
Sharon  and  Jackie  left  Los  Angeles  for  San  Francisco  [R.  T.  25,    113], 

V 

ARGUMENT 


A.  THE   EVIDENCE   WAS   SUFFICIENT 

TO  SUSTAIN   THE   JUDGMENT   OF 
CONVICTION. 


1.  Receipt  of  Stolen  Monies  With 

Knowledge  of  the  Source  is  an 
Affirmative  Act  of  Concealment 
of  the  Crime  of  the  Principal. 


Appellant  argues  that  the  Government  failed  to  prove  one  of 
the  essential  elements  of  the  crime  of  misprision  of  felony,    that 
appellant  took  some  affirmative  step  to  conceal  the  bank  robbery 
committed  by  Burley  James  King  (appellant's  brother),    Sharon 
Weston  and  Jackie  Dixon.     The  transcript  discloses  that  appellant 
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took  the  following  steps  to  conceal  the  crime  of  the  principals;    he 
received  and  concealed  part  of  the  stolen  bank  funds,    and,    after 
arrangements  had  been  made  to  transport  Sharon  Weston  and  Jackie 
Dixon  to  San  Francisco,    he  drove  the  two  girls  to  Pat  Hood's 
apartment. 

Appellant  cited  Lancey  v.    United  States,    356  F.  2d  407 
(9th  Cir.    1966)  for  the  proposition  that  appellant's  act  of  receiving 
some  of  the  stolen  bank  funds  does  not  constitute  an  affirmative  act 
of  concealment.     The  basis  for  this  argument  is  that  in  the  Lancey 
case,    supra,    at  footnote  2,    pg.   411,    the  Court  indicates  that  Lancey 
received  some  money  from  the  principal  and  this  act  was  not  listed 
by  the  Court  as  an  affirmative  act  of  concealment.     Appellant,    there- 
fore,   argues  that  the  omission  of  Lancey's  receipt  of  monies  from 
the  principal  "would  seem  to  be  indicative  of  the  fact  that  mere 
receiving  of  the  monies  from  the  bank  robbery,    without  more,    is 
not  enough  of  an  act  of  concealment  to  be  cognizable  under  the 
statute.  "    Appellant's  Brief,    p.    9,    lines  7-10.     However,    a  careful 
reading  of  footnote  2  fails  to  substantiate  appellant's  argument. 

In  summarizing  the  chronology  of  events  in  the  Lancey  case 
the  Court  notes  in  Footnote  2  on  page  411  that,    "He  admitted 
Zavada  had  paid  him  $100,    gave  him  five  $20  bills  'to  pay  for  some 
rent,  '  but  claimed  he  paid  Zavada  back.  "    Thus,    it  is  apparent  that 
in  the  Lancey  case  the  record,    unlike  the  record  in  the  case  at 
bar,   failed  to  establish  that  Lancey  had  received  stolen  bank  funds 
from  the  principal  knowing  that  the  funds  had  been  stolen.     The 
best  that  can  be  gleaned  from  Footnote  2  is  that  Lancey  received 
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some  money  from  the  principal  and  that  he  paid  the  principal  back. 
The  all  important  fact  of  the  source  of  the  money  paid  to  Lancey 
and  his  knowledge  of  the  source  was  never  proved.     In  the  case  at 
bar,    however,    there  is  direct  testimony  from  Sharon  Weston  that 
appellant  did  in  fact  receive  some  of  the  stolen  bank  funds  well 
knowing  that  he  was  participating  in  the  fruits  of  the  robbery  [R.  T. 
24]. 

It  is  also  worth  noting  that  in  Footnote  1  the  Court  in  Lancey 
does  touch  upon  whether  an  affirmative  step  of  concealment  could 
be  made  out  by  proving  that  a  defendant  conceals  part  of  the  stolen 
monies  but  the  Court  goes  on  to  state  that  in  Neal  v.    United  States, 
102  F.  2d  643  (8th  Cir.    1939),    this  type  of  an  affirmative  act  was 
never  proved.     The  Government  would  now  urge  this  Court  to  hold 
that  an  affirmative  step  to  conceal  the  crime  of  the  principal  is 
established  where  the  Government  proves  that  the  defendant  has 
received  stolen  monies  knowing  that  the  funds  have  been  stolen. 


2.  Judging  the  Evidence  in  the  Light 

Most  Favorable  to  the  Government 
the  Record  Sustains  the  Finding 
That  Appellant  Drove  Sharon  Weston 
and  Jackie  Dixon  to  the  Apartment 
of  Pat  Hood  Subsequent  to  the 
Robbery. 


F.  B.  I.   Agent  Lenehan  testified  during  his  direct  examination 
that  appellant  had  stated  to  him  that  subsequent  to  the  robbery  on 
April  29th  and  after  arrangements  had  been  made  to  transport 
Sharon  Weston  and  Jackie  Dixon  to  San  Francisco,    appellant  drove 
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the  two  girls  to  the  apartment  of  Pat  Hood  [R.  T.    113].     Then  on 
cross-examination  Agent  Lenehan  reaffirmed  that  it  was  his  impres- 
sion that  appellant  had  stated  that  he  had  driven  the  girls  over  to 
Pat  Hood's  apartment  but  that  "it  could  be  correct  or  it  could  be 
incorrect"  because  to  him  the  act  was  not  material. 

In  determining  whether  Agent  Lenehan's  testimony  supports 
the  finding  that  appellant  did  in  fact  drive  the  two  girls  to  Pat  Hood's 
apartment  the  Court  must  not  only  carefully  review  his  testimony 
but  must  also  examine  the  record  as  a  whole  and  then  judge  all  of 
the  evidence  in  the  light  most  favorable  to  the  Government.     When 
ruling  on  appellant's  motion  for  judgment  of  acquittal  the  trial  judge, 
taking  into  consideration  the  entire  record,   found  that: 

"I  can't  help  but  find  .    .    .    that  there  was  full 
knowledge  of  the  crime;    that  there  was  full  knowledge 
of  the  flight  after  the  crime;    that  Curley  King  having 
heard  all  these  things  on  the  radio  and  knowing  all 
these  things,    drove  the  two  girls  over  to  Pat's  house 
so  that  they  could  go  to  San  Francisco.     Sharon  Weston 
says  it.     Curley  says  it.     And  I  prefer  to  believe  that 
the  F.  B.  L    man  told  the  truth  in  what  Curley  told 
him. 

"When  I  join  that  together  with  what  Sharon 
said,    that  they  were  driven  over  that  night  to  Pat's 
house  and  then  they  went  to  San  Francisco,    and  the 
context  of  Curley' s  statement,   that  arrangements 
had  been  made  to  go  to  San  Francisco,    it  is  such 

7. 


that  I  can't  believe  but  .    .    .    and  to  go  with  Pat's 
friend  .    .    .   that  the  only  reason  that  he  had  for 
driving  the  two  girls  over  to  Pat's  house  was  to  get 
together  with  Pat's  friend  so  that  they  could  go  to 
San  Francisco  until  the  thing  cooled  off.  "    [R.  T.    173]. 

Finally,    in  reference  to  the  quality  of  the  act  necessary  to 
sustain  the  required  concealment  this  Court  in  Lancey,    supra,    at 
p.   410,    has  stated  that,    "A  harboring  of  the  criminal,    with  full 
knowledge,    may  be  the  positive  act  required  to  constitute  the 
required  concealment.  " 


B.  THE   REQUIREMENTS  OF   18   U.  S.C. 

SECTION   4   ARE   IN   NO   WAY   VIOLA- 
TIVE  OF   APPELLANT'S   FIFTH 
AMENDMENT   RIGHTS. 


Appellant  argues  that  the  requirement  in  Section  4  that  he 
make  known  his  knowledge  of  the  commission  of  a  crime  cognizable 
by  a  Court  of  the  United  States  is  a  violation  of  his  Fifth  Amend- 
ment rights  against  self-incrimination.     Appellant  goes  on  to  say 
that  if  he  had  reported  the  crime  of  the  principals  after  he  had 
received  the  stolen  bank  funds  he  could  have  been  prosecuted  as  an 
accessory  after  the  fact  under  18  U.  S.C.    Section  3. 

However,  the  real  question  to  be  answered  is  --  was  there 
a  point  in  time  when  appellant  could  have  made  known  the  crime  of 
the  principals  without  incriminating  himself  in  any  way?     The 
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answer  to  this  question  would  seem  to  be  that  prior  to  appellant's 
receipt  of  the  stolen  monies  from  the  principal  he  first  learned 
of  the  principal's  crime  over  the  radio  and  at  that  point  he  was 
free  to  communicate  this  information  to  the  authorities  without  any 
fear  of  incriminating  himself  in  any  way. 

In  two  recent  cases  dealing  with  the  Fifth  Amendment  the 
Supreme  Court  has  amplified  its  views  on  the  scope  of  the  Amend- 
ment.    Marchetti  v.    United  States,    and  Grosso  v.    United  States 
slip  sheet  opinion,    January  29,    1968.     In  both  of  these  cases 
involving  the  Federal  Wagering  Tax  Statutes  the  Supreme  Court 
held  that  it  was  a  violation  of  a  defendant's  Fifth  Amendment  rights 
to  make  him  register  with  federal  authorities  and  give  information 
regarding  his  own  activities  which  were  tantamount  to  a  violation 
of  state  law.     The  registration  requirements  which  were  struck 
down  related  to  the  compulsion  to  report  one's  own  illegal  activities; 
not  as  in  the  case  at  bar,    the  activities  of  another.     The  Supreme 
Court  pinpointed  the  crucial  question  when  it  stated  at  page  12  of 
the  slip  sheet  opinion,    "The  question  is  not  whether  petitioner  holds 
a  'right'  to  violate  state  laws,    but  whether,    having  done  so,    he  may 
be  compelled  to  give  evidence  against  himself.  "    In  the  case  at  bar 
appellant  had  the  opportunity,    prior  to  any  violation  of  the  law  by 
himself  to  report  the  crime  of  the  principals:    had  he  done  so  he 
would  not  have  incriminated  himself  in  any  way. 
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CONCLUSION 

For  the  above  reasons  the  judgment  of  the  District  Court 

should  be  affirmed. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR., 
United  States  Attorney, 

ROBERT    L.    BROSIO, 

Assistant  U.   S.   Attorney, 
Chief,    Criminal  Division, 

ANTHONY  MICHAEL  CLASSMAN, 
Assistant  U.   S.   Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 


/s/       Anthony  Michael  Classman 
ANTHONY  MICHAEL  CLASSMAN 
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No.  21556 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Lee  Herman  and  Victor  Herman, 


Appellants, 


vs. 


Eagle  Star  Insurance  Company,  Ltd.,  et  al, 

Appellees. 


APPELLANTS'  OPENING  BRIEF. 


Prefatory  Statement. 

Appellants  Lee  Herman  and  Victor  Herman  appeal 
from  an  adverse  judgment  in  favor  of  respondent  in- 
surance companies  following  a  trial  on  appellants'  claim 
for  payment  for  the  loss  of  a  $35,000.00  diamond  ring 
under  certain  policies   of   insurance  issued  by  the   re- 
spondent companies.  The  District  Court  had  jurisdic- 
tion on  the  basis  of  diversity  of  citizenship.   It  is  the 
contention  of  the  appellants  that  they  were   denied  a 
fair  trial  by  the  trial  court  in  that  the  trial  court  ad- 
mitted,  over  appellants'   objection,   certain  evidence   of 
polygraph  examinations  which  were  conducted  upon  ap- 
pellant Lee  Herman.   It  is   submitted  that  the  admis- 
sion of  the  polygraph  evidence  was  in  violation  of  ap- 
pellant's constitutional  rights  to  due  process  and  a  fair 
trial  and  constituted  prejudicial  error  on  the  basis  of 
which   the   judgment   should   be   reversed   and   a   new 
trial  ordered. 
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Polygraph  Evidence  Is  Inadmissible  Under 
California  Law. 

In  support  of  the  admission  of  the  evidence  con- 
cerning the  polygraph  of  Appellant  Lee  Herman,  the 
Respondents  cited  to  the  Trial  Court  and  relied  upon 
the  case  of  People  v.  Houser  (1948),  85  Cal.  App, 
2d  686,  193  P.  2d  937.  It  is  Appellants'  contention 
that  this  case  is  unique  in  its  factual  situation  and 
represents  a  grievous  departure  from  the  clear  law  in 
California  concerning  the  admissibility  of  polygraph 
evidence.  It  is  further  submitted  that  to  extend  this 
case  beyond  its  present  scope  would  be  a  dangerous 
and  unwarranted  invasion  of  the  constitutional  rights 
of  litigants. 

At  the  risk  of  prohxity,  it  is  felt  that  the  leading 
cases  concerning  polygraph  evidence  should  be  reviewed 
so  that  this  Court  may  be  apprised  of  the  language  used 
by  the  California  courts  in  demonstrating  their  atti- 
tude toward  polygraph  evidence  in  criminal  and  civil 
matters. 

Polygraph  Evidence  in  Criminal  Cases. 

People  V.  Houser  (1948),  85  Cal.  App.  2d  686,  193 
P.  2d  937.  This  case  involved  the  prosecution  and 
conviction  of  the  Defendant  for  lewd  and  lascivious 
conduct  upon  the  body  of  an  eight  year  old  girl.  De- 
fendant appealed  on  several  grounds,  one  of  which  was 
error  in  the  admission  of  the  results  of  a  polygraph 
test.  That  portion  of  the  opinion  relating  to  the  poly- 
graph is  as  follows : 

"The  next  point  involves  the  testimony  pertaining 
to  the  lie  detector  test.  It  is  claimed  that  such 
evidence  has  no  evidentiary  value  and  that  such 
class   of   evidence   is   not   regarded   by   the   courts 
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and  therefore  it  was  improperly  admitted.   It  ap- 
pears  from  the  written  stipulation  signed  by  de- 
fendant and  his  counsel,  that  the  operator  there- 
of, Mr.  Riedel,  is  an  expert  operator  and  also  an  ex- 
pert in  interpreting  results  of  such  tests.   It  was 
Hkewise    stipulated    that    such    evidence,    i.e.,    'the 
questions  propounded  by  said  operator  and  the  an- 
swers given  by  said  defendant  and  the  recordings 
of   said   defendant's   reactions   thereto  and   every- 
thing appertaining  to  said  test  and  the  entire  re- 
sults of  said  tests  including  the  opinions  of   said 
operator  be  received  in  evidence  on  behalf  of  the 
people  or  on  behalf   of   the  defendant   .    .   .'   and 
that   'said   defendant   hereby   waives   his   constitu- 
tional  privilege   against    self-incrimination   to   the 
extent  that  the  same  may  be  involved  in  the  pres- 
entation   in    evidence    of    the    foregoing    matters.' 
It  would  be  difficult  to  hold  that  defendant  should 
now  be  permitted  on  this  appeal  to  take  advantage 
of  any  claim  that  such  operator  was  not  an  expert 
and  that  as  to  the  results  of  the  test  such  evidence 
was  inadmissible,  merely  because  it  happened  to  in- 
dicate that  he  was  not  telling  the  truth  when  he 
denied   to   the   officers   that   he   took   the   girl   to 
the  orange  orchard  and  committed  the  acts  alleged 
upon  her."    (85   Cal.   App.   2d  686  at   694,   695, 
Emphasis  added). 

DiHgent  research  has  failed  to  disclose  any  other 
case  in  CaHfornia  wherein  evidence  of  a  polygraph 
examination  has  been  admitted.  The  Honser  case  is 
unique  and  is  inconsistent  with  the  clear  Hne  of  Cali- 
fornia authorities  which  later  established  the  rule 
against  the  admissibility  of  polygraph  evidence.  In  ad- 


dition,  the  Houser  case  is  the  only  case  which  we  have 
found  where  there  was  a  ''stipulation"  signed  by  the 
party  and  his  attorney  and  in  which  the  stipulation 
provided  all  of  the  following : 

1.  That  the  operator  was  an  expert  and  also  an 
expert  in  interpreting  the  results  of  the  test; 

2.  That  the  results  of  the  test  could  be  received  in 
evidence  on  behalf  of  Plaintiff  or  Defendant; 

3.  That   the    Defendant   waived   his    constitutional 
privilege  against  self-incrimination. 

In  its  opinion,  the  court  states  that 

"It  would  be  difficult  to  hold  that  the  Defendant 
should  now  be  permitted  on  this  appeal  to  take 
advantage  of  any  claim  that  such  operator  was 
not  an  expert  and  that  as  to  the  results  of  the 
test  such  evidence  was  inadmissible."  (Emphasis 
added. ) 

This  language  suggests  that  the  Defendant's  first  ob- 
jection to  the  admissibility  of  the  evidence  was  made 
on  the  appeal  and  that  there  was  no  objection  to  the 
evidence  at  the  time  of  trial,  as  there  was  in  the  instant 
case.  This  is  the  same  interpretation  that  was  placed 
on  the  Houser  case  when  it  was  considered  by  the  court 
two  years  later  in  People  v.  Wochmck. 

People  V.  Wochnick  (1950),  98  Cal.  App.  2d  124, 
219  P.  2d  70.  This  can  be  described  as  a  leading  case  in 
California  and  was  apparently  the  first  case  to  con- 
sider the  admissibility  of  lie  detector  evidence  in  the  ab- 
sence of  a  stipulation.  This  was  an  appeal  from  a  mur- 
der conviction.  The  District  Court  of  Appeal  reversed 
the  conviction  on  the  ground  that  the  results  of  a  lie 
detector   test   performed   on   the   Defendant   were   im- 
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properly  placed  before  the  jury  in  the  guise  of  relating  a 
conversation  between  the  Defendant  and  a  witness  con- 
cerning the  results  of  the  test.  In  reversing,  the  court 
held  that  the  admission  into  evidence  of  the  results  of 
the  test  constituted  prejudicial  error. 

The  language  of  the  decision  concerning  the  admis- 
sibility of  polygraph  evidence  is  as  follows : 

"The  question  of  the  admissibility  in  evidence  of 
the  results  of  the  polygraph  or  so-called  lie  detec- 
tor test  has  not  been  decided  in  this  State.  In 
the  case  of  People  vs.  Houser,  85  Cal.App.2d  868 
[193  P. 2d  937],  such  evidence  was  admitted  pur- 
suant to  a  signed  stipulation  and  the  court  stated 
that  the  defendant  could  not  on  appeal  assert 
that  the  results  of  the  test  were  inadmissible  in 
evidence.  In  other  jurisdictions  the  courts,  with 
but  one  exception  {People  vs.  Kenny,  167  Misc. 
51  [3  N.Y.  2d  348].  which  was  not  appealed), 
have  uniformly  sustained  the  trial  court's  rulings 
in  refusing  to  admit  evidence  of  such  examination. 
In  Frye  vs.  United  States,  293  F.  1013  [54  App. 
D.C.  46],  State  vs.  Bohner,  210  Wis.  651  [246 
N.W.  314;  86  A.L.R.  611],  People  vs.  Forte, 
279  N.Y.  204  [18  N.E.  2d  31,  119  A.L.R.  1198], 
and  People  vs.  Becker,  300  Mich.  562  [2  N.W.  2d 
503,  139  A.L.R.  1171],  the  defendants  sought 
to  introduce  in  their  own  behalf  evidence  of  lie  de- 
tector tests.  The  courts  in  these  cases  all  held 
there  was  not  sufficient  scientific  recognition  of  the 
efficacy  of  the  machine  to  warrant  the  judicial  ac- 
ceptance of  its  recordings  as  evidence.  In  State 
vs.  Cole,  354  Mo.  181  [188  S.W.  2d  541],  a  mo- 
tion was  made  by  defendant  that  the  lie  detector 
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machine  be  used  in  testing  the  truth  of  all  wit- 
nesses. The  court  stated  that  while  no  doubt  the 
lie  detector  is  useful  in  the  investigation  of  crime 
and  may  point  to  evidence  which  is  competent,  it 
has  no  place  in  a  courtroom."  (Emphasis  added.) 
"In  State  vs.  Lowry,  173  Kan.  622  [185  P.2d 
147],  following  a  first  trial,  the  court  suggested 
to  both  the  complaining  witness  and  the  defendant 
that  they  submit  to  a  lie  detector  test  before  the 
second  trial.  The  test  was  submitted  to  by  both 
parties  but  there  was  no  agreement  that  the  results 
might  be  used  as  evidence.  The  outcome  of  the 
test  was  admitted  at  the  second  trial  over  the  de- 
fendant's objection  and  on  appeal  the  court  stated 
(p.  151)  [185  P.2d]:  'We  are  not  ready  to  say 
that  the  lie  detector  has  attained  such  scientific 
and  psychological  accuracy,  nor  its  operators  such 
sureness  of  interpretation  of  figures  on  a  dial  that 
the  testimony  here  in  question  was  competent, 
over  objection,  for  submission  to  a  jury  holding 
the  fate  of  the  defendants  in  its  hands  .  .  .  The 
conclusion  here  reached  is  in  line  with  the  almost 
unanimous  holding  of  other  courts  and  with  the 
conclusions  of  law  writers  generally.'  " 
"We  are  in  accord  with  the  views  expressed  in  the 
foregoing  cases  that  'the  systolic  blood  pressure 
deception  test  for  determining  the  truthfulness  of 
testimony  has  not  yet  gained  such  standing  and 
scientific  recognition  as  justify  the  admission  of 
expert  testimony  deduced  from  tests  made  under 
such  theory.'"  (98  Cal.  App.  2d  at  pp.  127,  128). 

Note  in  the  court's  reference  to  People  v.  Hoiiser, 
the  court  distinguishes  it  as  a  case  wherein  there  was 


— 7— 

a  stipulation  and  that  the  Defendant  could  not  raise 
the  objection  to  the  admissibiHty  of  the  polygraph  evi- 
dence for  the  first  time  on  appeal.  This  suggests  that 
if  the  Defendant  in  Hoiiser  had  objected  to  the  evidence 
at  the  time  of  trial  the  result  would  have  been  different. 

People  V.  Carter  (1957),  48  Cal.  2d  737,  312  P.  2d 
665.  This  was  a  conviction  of  murder  in  the  first  de- 
gree imposing  the  death  penalty  which  was  reversed  by 
the  California  Supreme  Court.  One  of  the  basis  for  the 
reversal  was  the  trial  court's  error  in  failing  to  exclude 
a  statement  by  a  witness  to  the  effect  that  he  had  been 
willing  to  take  a  lie  detector  test  but  "some  other 
people  wouldn't  take  [such  a  test]  ..."  The  court  held 
that  notwithstanding  the  fact  that  this  testimony  was 
stricken, 

"the  implication  survived  that  the  Defendant  had 
refused  to  take  a  lie  detector  test  and  that  his 
refusal  furnished  some  evidence  of  guilty  knowl- 
edge. Lie  detector  tests  do  not  as  yet  have  enough 
reliability  to  justify  the  admission  of  expert  tes- 
timony based  on  their  results  (citations)."  (Em- 
phasis added.) 

This  appears  to  be  the  first  California  Supreme 
Court  case  to  pass  on  the  question  of  reliability  of  lie 
detector  tests  and  their  admissibility  in  evidence  and 
can  be  considered  the  leading  case.  Numerous  cases  have 
followed  the  Carter  case  with  regard  to  the  general  rule 
stated  by  the  court  that  lie  detector  tests  are  inad- 
missible because  they  are  unreliable  and  also  the  gen- 
eral rule  that  the  agreement  or  the  refusal  to  take  a 
lie  detector  test  is  likewise  inadmissible  because  the  re- 
sults of  the  test  would  have  been  admissible  and  there- 
fore no  inference  can  be  raised  from  the  agreement  or 


refusal  to  take  the  test.  It  is  worthy  of  note  that  the 
California  Supreme  Court  considered  polygraph  evi- 
dence so  scientifically  unsound  that  even  an  oblique 
reference  to  the  test,  such  as  in  the  Carter  case  was 
prejudicial  and  reversible  error. 

People  V.  Aragon  (1957),  154  Cal.  App.  2d  646,  316 
P.  2d  370.  This  was  a  prosecution  for  bribery  in  con- 
nection with  a  boxing  event.  The  District  Attorney, 
in  his  opening  statement  and  during  his  examination  of 
witnesses,  attempted  to  introduce  the  results  of  a  lie 
detector  examination  previously  given  to  the  Defend- 
ant. The  Defendant  had  voluntarily  taken  the  test  at 
the  request  of  the  Texas  Boxing  Commission  before 
any  criminal  prosecution  had  begun.  The  Prosecutor 
did  not  offer  the  test  itself  but  merely  offered  conversa- 
tions concerning  the  test  between  the  witness  and  the 
Defendant,  The  court  in  reversing  the  conviction  held 
that 

"the  statements  with  reference  to  the  lie  detector 
test  as  introduced  in  this  case  were  highly  preju- 
dicial and  in  our  opinion  constituted  prejudicial 
error."  (154  Cal.  App.  2d  at  p.  659). 

In  considering  the  admissibility  of  lie  detector  evi- 
dence the  court  stated  as  follows : 

"In  the  instant  case  there  is  nothing  before  us  to 
establish  what  kind  of  lie  detector  test  was  given, 
if  any;  there  is  nothing  concerning  the  accuracy 
of  such  a  test;  there  is  no  showing  that  the  tests, 
even  if  properly  given,  have  achieved  scientific 
recognition  in  this  State;  there  is  no  foundation 
for  the  admission  of  any  test  results;  and  there  is 
no  stipulation  that  the  testimony  could  be  received 
in  evidence.  It  is  not  at  all  unlikely  that  a  popular 


1 


— 9— 


belief  has  been  formed  from  press,   radio,   televi- 
sion, stage  and  screen  that  the  lie  detector  is  an 
accomplishment  of  modern  science,  the  results  of 
which  are  as   reliable  as  those  of   fingerprinting, 
blood   tests    and   ballistics.    However,    this    is    not 
correct.   It  is  general  knowledge  among  those  fa- 
miHar  with  the  lie  detector  machines  that  the  re- 
sults are  greatly  dependent  upon  the  training,  ex- 
perience and  skill  of  the   operators   and  that  the 
results  vary  with  different  types  of  subjects.  .  .  . 
"It  may  well  be  that  the  He  detector  is  of  use  in 
the  field  of  criminal  investigations  and  for  some 
other  purposes,  but  we  know  of  no  appellate  de- 
cisions sustaining  its  use  in  the  trial  of  a  crim- 
inal case  in  the  absence  of  a  stipulation."    (Em- 
phasis added). 

The  court  cited  the   Wochnick  and  the  Carter  case 
as  authority  for  its  decision. 

People  V.  Jones  (1959),  52  Cal.  2d  636,  343  P.  2d 
577.  This  case  was  an  appeal  from  a  death  penalty 
murder  conviction.  One  of  the  errors  assigned  by  the 
Defendant  was  that  the  court  refused  to  admit  into 
evidence  the  results  of  a  test  conducted  upon  Defendant 
under  sodium  pentothal  (truth  serum).  The  court  af- 
firmed the  conviction  and  with  regard  to  this  specific 
assignment  of  error,  the  court  held  that  there  was  no 
error  for  two  reasons.  First,  that  there  was  no  proper 
offer  of  proof  made  to  the  court  concerning  the  evi- 
dence proposed  to  be  introduced  about  the  truth  serum 
test,  and,  more  important, 

"the  result  of  such  a  test  is  not  admissible  in  a 
criminal  case.  The  courts  have  consistently  held  that 
whether  the  test  is  a  polygraph  test,  or  a  sodium 


—10— 

amytal  or  sodium  pentothal  test,  the  results  are 
not  such  as  to  be  admissible  for  or  against  the 
Defendant  because  of  a  lack  of  scientific  certainty 
about  the  results.  (Numerous  citations)  These 
tests  do  not  scientifically  prove  the  truth  or  falsi- 
ty of  the  answers  given  during  such  tests."  (52 
Cal.2d  at  p.  653.  Emphasis  added.) 

People  V.  York  (1959),  174  Cal.  App.  2d  305,  344 
P.  2d  811.  This  is  an  appeal  from  conviction  of  murder 
in  the  first  degree.  One  of  the  assignments  of  error 
was  the  refusal  of  the  court  to  permit  the  Defendant 
to  qualify  a  polygraph  expert  who  would  testify  rela- 
tive to  the  results  of  a  polygraph  examination  taken  by 
the  Defendant. 

In  affirming  the  conviction,  the  Appellate  Court 
cited  with  approval  the  Carter  case  which  held  "lie  de- 
tector tests  do  not  as  yet  have  enough  reliability  to 
justify  the  admission  of  expert  testimony  based  on 
their  results",  and  the  Jones  case  which  held 

"the  courts  have  consistently  held  that  whether 
the  test  is  a  polygraph  test  or  a  sodium  amytal 
test  or  a  sodium  pentothal  test,  the  results  are 
not  such  as  to  be  admissible  for  or  against  the 
Defendants  because  of  a  lack  of  scientific  cer- 
tainty about  the  results." 

This  decision  was  in  the  Fourth  Appellate  District 
which  is  the  same  one  that  decided  the  Houser  case. 

Polygraph  Evidence  in  Civil  Cases. 

The  question  of  the  admissibility  of  polygraph  evi- 
dence in  a  civil  case  has  been  rare  in  the  State  of 
California.  The  first,  and  apparently  the  only,  case  in 
which  it  has  been  directly  considered  is  Gideon  v.  Gid- 
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eon  (1957),  153  Cal.  App.  2d  541,  314  P.  2d  1011. 
This  was  a  divorce  action  wherein  the  Defendant  hus- 
band appealed  from  a  judgment  for  the  wife  and  in 
connection  therewith  Defendant  asserted  that  the  court 
should  have  considered  lie  detector  evidence  offered 
by  him  to  show  that  the  Defendant  was  telling  the 
truth  regarding  his  charges  of  fraud  in  proceedings. 
The  court  stated 

"these  statements  were  conclusions  only,  prove 
nothing,  and,  as  will  later  appear  in  this  opinion, 
the  lie  detector  tests  are  worthless."  (153  Cal. 
App.  2d  at  p.  545,  Emphasis  added.) 

With  reference  to  the  polygraph  evidence,  the  court 

said: 

"Finally  with  reference  to  Mr.  Gideon's  conten- 
tion that  lie  detector  tests  support  his  statement 
that  there  was  fraud  and  perjury.  In  his  argu- 
ments to  this  court,  he  says  that  there  was  fraud 
and  perjury  and  in  his  affidavit  he  avers  that 
there  was.  Then  he  argues  that  when  he  submitted 
the  statements  and  averments  to  a  lie  detector  ex- 
pert, the  expert  said  that  they  were  true. 
"This  is,  of  course,  unstable  and  illogical  reason- 
ing. Lie  detector  tests  have  no  place  in  California 
law.  In  People  vs.  Carter  (citation)  our  Supreme 
Court  says:  'Lie  detector  tests  do  not  as  yet  have 
enough  reliability  to  justify  the  admission  of  ex- 
pert testimony  based  on  their  results.' 
"In  the  opinion  of  this  court,  use  of  lie  detectors 
would  add  a  dangerous  refinement  to  our  trial 
practice.  For  then  each  witness  in  a  case  could 
go  to  a  lie  detector  expert  and  repeat  his  testi- 
mony. Then  the  expert  could  testify  that  that  wit- 
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ness'  testimony  was  true  when  tested  by  the  He 
detector  and  then  the  Judge  or  the  jury  charged 
with  finding  the  truth  could  be  confounded  by 
as  many  lie  detector  opinions  as  to  whether  or  not 
witnesses  who  gave  conflicting  testimony  told  the 
truth  as  there  were  conflicts. 

"One  of  the  primary  functions  of  our  trial  courts, 
to  find  and  declare  the  truth,  would  then  be  like 
flotsam  caught  in  a  whirling  eddy,  go  round  and 
round  and  get  nowhere."  (153  Cal.  App.  2d  at  pp. 
546-547). 

McCain  v.  Sheridan  (1958),  160  Cal.  App.  2d  174, 
324  P.  2d  923.  This  was  a  petition  for  reinstatement 
by  a  police  officer  who  had  been  dismissed  from  the 
force  for  his  refusal  to  take  a  lie  detector  test.  There 
had  been  a  shortage  in  the  cash  bail  fund  and  17  em- 
ployees of  the  police  department  had  control  of  this 
fund.  By  a  petition  to  the  police  chief,  all  17  of  these 
employees  stated  that  they  were  subject  to  adverse 
publicity  and  that  they  were  suspected  of  appropriating 
the  missing  funds  and  all  of  them  urged  "that  a  full 
scale  investigation,  including  the  use  of  latest  scientific 
aids,  be  employed  at  once  in  an  earnest  effort  to  es- 
tablish the  innocence  or  guilt,  of  each  of  the  under- 
signed." The  petitioner  was  one  of  the  signers  of  this 
document  and  when  he  presented  the  petition  to  one  of 
his  fellow  officers,  he  stated  that  the  petition  was  a  re- 
quest that  the  signers  be  given  a  lie  detector  test.  Upon 
receipt  of  the  petition,  the  police  chief  arranged  with 
an  expert  for  the  giving  of  a  lie  detector  test.  Later 
the  petitioner  took  the  lie  detector  test  and  when  he 
was  advised  that  it  showed  that  he  had  been  false  in 
his   statements,   the   petitioner   asked   to  leave   and   re- 
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fused  to  submit  to  any  further  testing.  Later  the  po- 
Hce  chief  ordered  him  to  complete  the  poligraph  test 
and  offered  to  arrange  the  test  by  another  examiner. 
This,  the  petitioner  refused  and  he  was  dismissed  for 
faiHng  to  comply  with  this  last  order  of  the  chief  of 
police. 

The  question  on  the  appeal  was  whether  the  peti- 
tioner's refusal  to  comply  with  the  chief's  order  to 
complete  the  polygraph  test  constituted  insubordination 
and  disobedience.  The  Appellant  argued  that  the  order 
to  take  the  test  was  unreasonable  and  invalid  because 
the  results  of  the  test  could  not  be  admissible  in  evidence 
for  or  against  the  Appellant.  In  this  connection,  the 
Appeal  Court  said: 

"Beyond  question,  the  results  of  lie  detector  tests 
are  inadmissible  in  evidence  on  the  trial  of  a  crim- 
inal case,  whether  offered  by  the  prosecution  (cita- 
tions) or  the  defense  (citations).  Nor  are  such  re- 
sults admissible  on  trial  of  a  civil  case,  (citing 
Gideon  vs.  Gideon).  Similarly,  a  suspects'  willing- 
ness or  unwillingness  to  take  such  a  test  is  inad- 
missible at  trial  (citing  People  vs.  Carter).''  (160 
Cal.  App.  2d  174,  177,  Emphasis  added.) 

The  court  affirmed  the  judgment  holding: 

"By  his  written  request  that  the  test  be  ad- 
ministered to  him,  Appellant  evinced  desire  to  ob- 
tain whatever  benefits  such  apparent  willingness 
might  yield  in  diverting  the  investigation  to  others. 
The  order  that  he  complete  the  test  he  had  him- 
self requested,  seems  in  no  way  an  unreasonable 
departmental  regulation.  Such  tests  are  recognized 
as  having  some  value  in  investigation,  even  though 
they  are  not  yet  sufficiently  reliable  to  be  admitted 
into  evidence."  (Ibid) 
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Although  the  admissibility  of  polygraph  evidence  was 
not  directly  in  issue,  the  above  quoted  language  strong- 
ly suggests  the  court's  opinion  that,  notwithstanding 
the  fact  that  the  petitioner  had  agreed  to  take  the  test 
and  in  fact  invited  it,  the  test  was  still  inadmissible  in 
evidence  in  a  civil  action. 

Frazee  v.  Civil  Service  Board  (1959),  170  Cal.  App. 
2d  333,  338  P.  2d  943.  This  case  is  similar  to  the 
McCain  case  in  that  it  is  a  petition  to  compel  the  re- 
instatement of  a  police  officer  who  was  discharged  for 
refusing  to  take  a  lie  detector  examination. 

The  Appellant  police  officer  contended  that  inas- 
much as  the  results  of  polygraph  tests  are  inadmissible 
in  evidence,  to  submit  to  one  would  be  an  idle  act  and 
therefore  the  chief  acted  arbitrarily  and  unreasonably 
in  requiring  him  to  take  such  a  test. 

The  court  reaffirmed  the  holding  of  People  v.  Carter 
to  the  effect  that  "lie  detector  tests  do  not  as  yet  have 
enough  reliability  to  justify  the  admission  of  expert 
testimony  based  on  their  results".  However,  the  court 
followed  the  McCain  case  and  held  that  even  though 
the  tests  are  inadmissible,  a  police  officer  because 
of  his  position  of  trust  and  confidence  in  the  communi- 
ty should  not  decline  to  take  such  a  test  when  it  is 
requested  and  therefore  his  discharge  was  proper. 

Fichera  v.  State  Personnel  Board  (1963),  217  Cal. 
App.  2d  613,  32  Cal.  Rptr.  159.  This  was  an  appeal 
from  a  refusal  to  reinstate  a  California  State  police 
officer  who  was  discharged  for  refusing  to  take  a 
polygraph  test.  The  court  relied  on  the  McCain  and 
Frasee  cases  for  the  proposition  that  police  officers 
are  in  a  unique  position  and  therefore  should  not  re- 
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fuse  to  have  their  polygraphs  taken.  The  court  in  com- 
menting on  the  McCain  case  referred  to  the  fact  that 
the  officer  in  that  case  had  at  first  asked  for  the 
test  and  later  refused  to  obey  an  order  to  take  it  but 
the  Fichera  court  indicated  that  there  was  no  element 
of  estoppel  in  the  McCain  case.  In  other  words,  the 
Appellant's  agreement  to  take  the  test  did  not  estop 
him  from  claiming  it  was  still  inadmissible  in  evidence 
and  the  court  acknowledged  that  it  was  still  inadmis- 
sible. There  is  no  mention  of  the  Houser  case  in  the 
decision  in  the  McCain  case  or  in  the  decision  in 
Fichera  to  the  effect  that  McCain's  agreement  to  take 
the  polygraph  would  have  made  it  admissible  and  for 
that  reason  his  refusal  to  take  the  test  was  unjustified. 

In  the  Fichera  case  the  Appellants  argued  that  the 
McCain  and  Frasee  cases  should  be  abandoned  because 
they  constitute  a  dangerous  intrusion  on  the  privacy 
of  individuals  by  forcing  the  taking  of  polygraph  tests 
and  that  the  tests  are  unreliable.  With  regard  to  the 
question  of  reliability,  the  court  stated  as  follows : 

"It  may  be  conceded  that  there  is  a  considerable 
degree  of  fallibility  with  the  polygraph  (citation). 
It  is  not  considered  to  have  enough  reliability  to 
justify  the  admission  of  expert  testimony  in  the 
courts  based  on  its  results  and  a  person's  wil- 
lingness or  unwillingness  to  take  the  test  is  with- 
out enough  probative  value  to  justify  its  admis- 
sion, (citing  People  vs.  Carter)"  (217  Cal.  App. 
2d  613,  622). 

The  court  goes  on  to  state  that  as  an  Investigative 
tool,  It  may  have  some  value  and  the  justification,  in 
this  case  as  in  McCain  and  Frazee,  is  that  the  Appel- 
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lants  were  not  entitled  to  withhold  this  means  of  in- 
vestigation and  at  the  same  time  retain  their  positions 
as  officers  of  the  California  State  Police. 

Cases  From  Other  Jurisdictions- 
There  is  a  dearth  of  authorities  relating  to  polygraph 
evidence  in  other  jurisdictions.    These   have   been   col- 
lated in  23  A.L.R.  2d,  1306-1311  and  the  supplements 
thereto.  These  cases  are  summarized  below : 

State  V.  Lozwy  (1947),  163  Kan.  622,  185  P.  2d  147. 
In  the  Lowry  case  it  was  held  that  the  admission  of 
the  results  of  a  lie  detector  test  over  Defendant's  ob- 
jection was  error  even  though  the  test  had  been  sug- 
gested by  the  trial  court  and  agreed  to  by  both  the  prose- 
cuting witness  and  the  defendant,  the  court  reasoning: 
"There  is  no  persuasive  analogy  here   with  such 
tests  as  fingerprinting  which  have  a  strictly  phys- 
ical basis,  clearly  demonstrable.  It  is  not  contend- 
ed that  the   lie   detector   measures   or   weighs   the 
important  psychological  factors.  Many  innocent  but 
highly  sensitive  persons   would  undoubtedly  show 
unfavorable  physical  reactions,  while  many  guilty 
persons,  of  hardened  or  less  sensitive  spirits  would 
register    no    physical    indication    of    falsification. 
This   the  trained  operators   of   course   understand 
and  proceed  upon  the  basis  of  a  large  percentage 
of  error.  But  it  seems  quite  too  subtle  a  task  of 
evaluation  to  impose  upon  a  untrained  jury."  (This 
case  was  cited  by  the  Court  in  People  vs.   Woch- 
nick,  supra.) 

Stone  V.  Earp  (1951),  331  Mich.  606,  50  N.W.  2d 
172.  The  Michigan  Supreme  Court  ruled  that  lie  de- 
tector  evidence  was   inadmissible   in   a   civil  action   by 
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reason  of  the  fact  that  the  tests  were  still  in  the  ex- 
perimental stage.  The  Court  held  that  neither  consent 
of  the  parties  to  take  the  tests  nor  the  trial  court's 
direction  that  the  parties  submit  to  the  tests,  served  to 
render  the  evidence  competent. 

State  V.  Tremble  (1961),  68  N.M.  406,  362  P.  2d 
788.  The  court  held  that  evidence  of  a  lie  detector 
test  was  inadmissible  over  the  Defendant's  objection 
in  this  prosecution  for  incest  even  though  the  Defend- 
ant had  signed  a  waiver  agreeing  to  take  the  test  and 
be  bound  by  the  results  thereof. 

LeFevere  v.  The  State  (1943),  242  Wis.  416,  8 
N.W.  2d  288.  The  Defendant  in  a  murder  prosecution 
voluntarily  submitted  to  a  series  of  lie  detector  tests 
under  a  stipulation  with  the  District  Attorney  which 
provided  that  the  results  of  the  test  might  be  admitted 
in  any  trial  or  proceeding.  At  the  trial  the  findings  of 
the  lie  detector  operators  which  were  favorable  to  the 
defendant  were  excluded  on  objection  by  the  State  and 
the  Supreme  Court  of  Wisconsin  held  that  the  exclu- 
sion was  proper,  notwithstanding  the  stipulation. 

People  V.  Zassetta  (1963),  27  111.  2d  302,  189  N.E. 
2d  260.  The  court  held  that  the  results  of  a  lie  detec- 
tor test,  although  taken  pursuant  to  Defendant's  stip- 
ulation permitting  admission  of  such  results  in  evi- 
dence, was  inadmissible  where  the  stipulation  was  made 
orally  by  the  Defendant,  a  man  with  an  eighth  grade 
education,  appearing  before  the  court  prior  to  trial 
without  counsel,  and  on  trial  no  evidence  was  intro- 
duced regarding  the  method  of  testing  or  the  qualifica- 
tion of  the  operator  and  the  expert  was  not  available 
for  cross-examination. 
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State  V.  Valdes  (1962),  91  Ariz.  274,  371  P.  2d 
894.  The  court  held  that  polygraphs  and  expert  testi- 
mony relating  thereto  are,  subject  to  certain  qualifica- 
tions, admissible  upon  stipulation  in  criminal  cases,  to 
corroborate  other  evidence  of  Defendant's  participation 
in  the  crime  charged  or  to  corroborate  or  impeach  his 
own  testimony  if  he  takes  the  stand. 

In  the  cases  of  State  v.  Lowry,  Stone  v.  Earp  and 
State  V.  Tremble,  the  parties  had  agreed  to  take  the 
test  but  there  was  no  specific  stipulation  for  it  to  be 
admitted  into  evidence,  although  in  the  Tremble  case 
the  Defendant  had  agreed  to  be  bound  by  the  results. 
In  all  of  these  cases  the  evidence  was  excluded.  In  the 
cases  of  LeFevere  v.  The  State  and  People  v.  Zassetta, 
there  were  express  stipulations  permitting  the  results 
to  go  into  evidence  and  the  court  excluded  the  poly- 
graph evidence  upon  objection  at  the  time  of  the  trial. 
In  the  case  of  State  v.  Valdes,  the  court  held  that  the 
polygraph  evidence  would  be  admissible  upon  stipula- 
tion but  only  for  the  limited  purposes  set  forth  therein. 

Summary. 

Although  numerous  cases  have  dealt  with  polygraph 
evidence  in  the  nearly  twenty  years  since  the  Houser 
case,  diligent  research  has  failed  to  disclose  a  single 
case  in  California  or  otherwise  that  has  followed  the 
Houser  case.  It  is  submitted  that  the  facts  of  that 
case  were  unique  with  regard  to  the  stipulation  signed 
by  both  the  Defendant  and  his  attorney  and  also  the 
aggravated  nature  of  the  crime  against  the  child  of 
tender  years.  It  would  be  unwarranted  and  dangerous 
to  extend  the  questionable  "rule"  of  the  Houser  case 
into  other   cases   where   the   facts   do   not   clearly   and 
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unequivocally  bring  themselves  within  the  scope  of  the 
Houser  decision.  Namely,  a  stipulation  by  the  party, 
signed  by  his  attorney  for  the  taking  of  the  polygraph 
test,  the  acknov^ledgement  of  the  expertice  of  the  oper- 
ator, the  express  agreement  for  admission  of  the  test 
in  evidence  and  the  waiver  of  the  constitutional  privi- 
lege which  would  otherwise  be  violated  by  the  admis- 
sion of  this  evidence.  In  the  absence  of  such  stipula- 
tion, the  protection  of  a  party's  constitutional  guaran- 
tees to  a  fair  trial  would  be  as  fragile  as  the  individual 
party's  resistence  to  his  opponent's  suggestion  that  the 
test  be  taken.  Without  the  advice  of  competent  counsel 
concerning  the  rights  which  the  party  would  be  waiv- 
ing, the  courts  should  not  and  have  not  permitted  poly- 
graph evidence  to  be  admitted — and  the  only  way  the 
attorney's  advice  and  consent  can  properly  be  dem- 
onstrated is  by  his  signature  on  a  stipulation  or  in  open 
court  in  the  manner  prescribed  by  law.  Where  such  a 
basic  rule  of  evidence  is  being  waived,  the  courts  should 
zealously  protect  the  uninformed  and  naive  litigant. 

Polygraph  Agreements  [Exhibits  C  and  D]  Are  Not 
Binding  Upon  Appellants  nor  Valid  to  Permit 
the  Admission  of  the  Polygraph  Evidence. 

The  Polygraph  Agreements  Were  Signed  by  Appellants 
Without  the  Advice  of  Counsel. 

At  the  trial  of  the  instant  case  evidence  of  the  poly- 
graph examination  of  appellant  Lee  Herman  was  in- 
troduced by  respondents  over  appellants'  objection.  This 
objection  was  overruled  by  the  trial  court 

"on  the  grounds  that  there  is  a  stipulation  that 
allows  this  into  evidence.  I  am  allowing  it  pur- 
suant to  that  stipulation. 
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"I  understand  the  rule  of  law  if  there  is  no 
stipulation,  but  under  the  stipulation  I  am  allow- 
ing it  over  the  objection. 

Objection  overruled."  [Rep.  Tr.  p.  331,  lines  9- 
15  (emphasis  added)] 

Prior  to  the  objection  raised  to  the  specific  evidence 
on  the  polygraph  there  had  been  a  general  objection 
lodged  to  the  line  of  questioning  concerning  any  poly- 
graph evidence  and  this  was  the  subject  of  a  lengthy 
discussion  between  the  court  and  counsel  out  of  the 
hearing  of  the  jury  [Rep.  Tr.  pp.  235-277].  This  con- 
ference with  the  court  was  for  the  purpose  of  evaluat- 
ing the  validity,  in  the  court's  mind,  of  the  polygraph 
agreements  [Exs.  "C"  and  "D"].  During  the  course 
of  these  discussions  there  were  unsworn  representations 
made  by  respondents'  counsel,  Mr.  James  White,  con- 
cerning the  circumstances  under  which  the  polygraph 
agreements  were  executed  by  the  appellants.  The  ap- 
pellants represented  to  the  court  that  the  polygraph 
agreements  were  both  signed  on  November  11,  1964,  at 
the  request  of  Mr.  White  who  was  then  acting  as  at- 
torney for  the  respondents.  This  was  at  a  time  prior 
to  the  filing  of  the  instant  action  and  prior  to  the  time 
when  the  appellants  were  represented  by  counsel.  Re- 
spondents contended  through  their  counsel  that  the  poly- 
graph agreement  relating  to  Lee  Herman  [Ex.  *'C"] 
was  executed  by  Lee  Herman  on  April  22,  1965,  at  a 
time  when  she  was  then  represented  by  counsel  and 
that  Exhibit  C  was  executed  in  the  presence  of  attor- 
ney Arnold  Shane,  an  associate  of  attorney  Charles  J. 
Katz,  who  was  then  the  appellants'  attorney  of  rec- 
ord. In  considering  whether  there  had  been  a  validly 
executed  stipulation  for  the  admission  of  the  polygraph 
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evidence,  the  trial  court  was  presented  with  the  sworn 
testimony  of  Lee  Herman  to  the  effect  that  the  poly- 
graph agreement  [Ex.  "C"]  was  executed  by  her  on 
November  11,  1964,  and  that  on  April  22,  1965  she 
did  not  sign  anything  [Rep.  Tr.  p.  271,  Hne  10,  to  p. 
274,  line  6].  In  addition  the  court  was  presented  with 
the  sworn  affidavit  of  attorney  Arnold  Shane  [Clk. 
Tr.  pp.  58-59]  in  which  he  states  that  at  the  time  that 
he  appeared  at  the  Herman's  residence  on  April  22, 
1965,  Mr.  White,  the  attorney  for  respondents,  pro- 
duced from  his  brief  case  the  polygraph  agreement 
[Ex.  "C"]  already  signed  by  Lee  Herman. 

By  way  of  rebuttal  to  this  sworn  testimony  of  Lee 
Herman  and  Arnold  Shane,  respondents  offered  only 
the  sworn  testimony  of  the  polygraph  examiner,  Ken- 
neth W.  Scarce  [Rep.  Tr.  p.  259,  Hne  19,  to  p.  268, 
line  23].  During  the  course  of  this  testimony,  the  court 
asked  Mr.  Scarce  if  he  knew  when  Mrs.  Herman  had 
signed  the  Exhibit  "C"  and  Mr.  Scarce  indicated  that 
he  did  not  know  [Rep.  Tr.  p.  268,  Hues  17-23].  It  is 
submitted,  that  on  the  state  of  the  record  of  sworn 
testimony  before  the  trial  court,  both  by  oral  testi- 
mony and  affidavit,  there  was  no  evidence  in  the  rec- 
ord that  would  permit  a  finding  by  the  trial  court  that 
the  polygraph  agreement  [Ex.  "C"]  was  signed  by 
Mrs.  Herman  on  April  22,  1965,  but  the  only  evidence 
that  was  in  the  record  indicated  that  it  was  signed  by 
her  on  November  11,  1964. 

In  his  argument  in  support  of  the  admissibility  of 
the  polygraph  evidence,  respondents'  counsel  asserted 
that  at  the  time  the  polygraph  examination  was  given 
to  Mrs.  Herman  on  April  22,  1965,  counsel  for  the 
respondent  insurance  companies  requested  attorney  Ar- 
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nold  Shane  to  sign  the  polygraph  agreement  but  Mr. 
Shane  refused  to  do  so  [Rep.  Tr,  p.  235a,  Hnes  2-7]. 
It  is  submitted  that  even  if  respondents'  version  of 
the  signing  of  the  polygraph  agreement  [Ex.  "C"]  is 
true  and  the  agreement  was  signed  by  appellant  Lee 
Herman  on  April  22,  1965,  which  fact  appellants  stren- 
uously deny,  then  the  fact  that  respondent's  counsel 
asked  Mr.  Shane  to  sign  the  agreement  acknowledges 
respondents'  appreciation  of  the  fact  that  the  poly- 
graph evidence  should  not  be  admitted  without  a  stip- 
ulation by  the  opposing  parties'  attorney.  There  is  no 
question  that  an  attorney  who  has  knowledge  of  a  party 
being  represented  by  another  attorney  cannot  deal  with 
that  party  directly  but  must  deal  with  her  counsel. 
For  this  reason  an  agreement  extracted  from  Mrs,  Her- 
man without  the  consent  of  her  counsel  would  be  im- 
proper and  would  not  be  binding  on  Mrs.  Herman.  At 
the  time  respondents'  counsel  requested  Mr.  Shane  to 
sign  the  stipulation  or  agreement  regarding  the  poly- 
graph, respondents'  counsel  indicated  that  Mr.  Shane 
refused  to  do  so  because  he  was  new  in  the  case.  At 
that  point  it  was  incumbent  upon  respondents'  counsel 
to  refrain  from  further  proceeding  or  attempting  to 
have  Mrs.  Herman  sign  the  agreement  but  rather  to 
obtain  the  signature  of  Mrs.  Herman's  attorney  of 
record.  Charles  J.  Katz.  The  reason  respondents'  coun- 
sel never  sought  or  obtained  Mr.  Katz'  agreement  to 
admit  the  polygraph  evidence  is  because  he  knew  that 
no  competent  attorney  would  have  given  him  such  a 
stipulation. 

Further  evidence  that  the  Herman's  attorneys  had 
never  agreed  to  the  admission  of  the  poh'graph  evi- 
dence is  the  fact  that  appellants'  objection  to  the  ad- 
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missibility  of  that  evidence  was  expressly  preserved  in 
the  pre-trial  order  [Clk.  Tr.  p.  31,  lines  4-14].  If 
appellants  had  agreed  or  stipulated  to  the  admission  of 
this  evidence,  they  would  not  have  reserved  this  ob- 
jection nor  would  respondents  have  permitted  such  a 
reservation. 

There  Was  No  Valid  Stipulation  to  Admit  the  Polygraph 
Evidence. 

As  indicated  above,  appellants  assert  that  there  is  no 
evidence  in  the  record  that  would  support  the  finding 
by  the  trial  court  that  the  polygraph  agreement  [Ex. 
"C"]  was  signed  by  Lee  Herman  on  April  22,  1965, 
as  opposed  to  November  11,  1964.  However,  even  if 
the  trial  court  were  justified  in  assuming  that  Exhibit 
"C"  was  signed  on  April  22,  1965,  the  signature  at 
that  time  by  appellant  Lee  Herman  would  have  no  bind- 
ing effect  upon  her  in  the  law  suit  that  was  then  pro- 
ceeding. Mr.  Shane's  presence  at  the  time  of  such 
signing  or  his  notations  on  Exhibit  C  would  not 
bind  the  appellants. 

"An  attorney  and  counsellor  shall  have  authority: 

1.     To  bind  his  client  in  any  of  the   steps   of 

an   action   or   proceeding   by   his    agreement   filed 

with  the  clerk  or  entered  upon  the  minutes  of  the 

court  and  not  otherwise.  ..." 

Code  of  Civil  Procedure,  Section  283. 

A  stipulation  which  does  not  appear  to  have  been 
filed  or  entered  in  the  minutes  of  the  court  below,  as 
required  by  the  Code  of  Civil  Procedure,  Section  283, 
cannot  be  recognized  by  the  Appellate  Court. 

H 00 pes  V.  Superior  Court  (1925),  71  Cal.  App. 
564,  235  Pac.  739. 


Mi 


—24— 

In  the  absence  of  such  a  stipulation  by  Mrs.  Her- 
man's attorney  of  Record,  the  agreement  or  stipulation 
concerning  the  polygraphs  which  was  obtained,  accord- 
ing to  the  respondents,  after  the  commencement  of  the 
action,  would  be  invalid  and  not  binding  upon  appel- 
lant Lee  Herman. 

Where  a  Party  Is  Represented  by  an  Attorney  of  Record, 
the  Party  Cannot  Enter  Into  a  Stipulation  Affecting 
the  Conduct  of  the  Action. 

It  is  settled  that  the  attorney  of  record  has  the  ex- 
clusive right  to  appear  in  court  for  his  client  and  to 
control  the  court  proceedings,  so  that  neither  the  par- 
ty himself  nor  another  attorney  can  be  recognized  by 
the  court  in  the  conduct  or  disposition  of  the  case. 
{Wells  Fargo  &  Co.  v.  City  of  San  Francisco  (1944), 
25  Cal.  2d  37,  42-43,  152  P.  2d  625.) 

It  is  the  settled  law  of  this  State  that  while  a  party 
to  an  action  may  appear  in  his  own  proper  person  or 
by  an  attorney,  he  cannot  do  both,  and  that  as  long 
as  he  has  an  attorney  of  record  in  an  action,  the  court 
cannot  recognize  any  other  as  having  management  or 
control  of  the  action,  and  the  party  can  act  only 
through  his  attorney.  (Emphasis  added).  {Boca  and 
Loyalton  Railroad  v.  Superior  Court  (1907),  150  Cal. 
153  at  155-156,  88  Pac.  718.) 

"While  there  is  an  attorney  of  record,  no  stip- 
ulation as  to  the  conduct  or  disposal  of  the  ac- 
tion should  be  entertained  by  the  court  unless  the 
same  is  signed  or  assented  to  by  such  attorney. 
Such  a  rule  is  not  only  indispensable  to  the  orderly 
conduct  of  a  cause,  but  is  likewise  a  safeguard  to 
the  client  against  the  intrigues  of  his  adversary." 
{Boca  and  Loyalton  Railroad  v.  Superior  Court 
(1907),  150  Cal.   153  at  155-156,  88  Pac.  718.) 
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If  a  party  has  an  attorney  of  record,  a  stipulation 
relating  to  the  conduct  or  disposal  of  an  action  is  in- 
effectual unless  signed  or  assented  to  by  the  attorney 
(46  Cal.  Jur.  2d,  Stipulations,  Section  3,  page  8  and 
cases  cited). 

The  attorney  of  record  has  the  exclusive  right  to 
appear  in  court  for  his  cHent  and  neither  the  party 
himself  nor  another  attorney  should  be  recognized  by 
the  court  in  the  conduct  or  the  disposition  of  the  case 
{Epley  V.  Calif ro  (1958),  49  Cal.  2d  849,  854,  323 
P.  2d  91). 

In  the  instant  case  the  trial  court  characterized  Ex- 
hibit "C"  as  a  "stipulation"  and  said  stipulation  was 
the  basis  for  the  court's  overruling  appellant's  objec- 
tion to  the  admission  of  any  polygraph  evidence  [Rep. 
Tr.  p.  331.  Hues  9-15].  It  is  submitted  that  there  is 
no  basis  in  the  present  record  for  the  court's  finding 
that  there  was  a  stipulation.  Such  a  finding  constitutes 
an  abuse  of  discretion  by  the  trial  court  in  that  there 
is  no  evidence  of  a  stipulation  in  the  record.  There  is 
no  question  that  at  the  time  the  polygraph  examination 
was  given  on  April  22,  1965,  the  instant  law  suit  had 
been  filed  and  appellants  were  represented  by  attorney 
Charles  J.  Katz,  their  attornc}^  of  record.  This  is  ac- 
knowledged by  respondents'  counsel  in  his  statements  to 
the  court  [Rep.  Tr.  p.  235,  Hues  13-18].  A  review  of 
Exhibit  "C",  the  polygraph  agreement  signed  by  Lee 
Herman,  demonstrates  that  it  was  never  signed  by  at- 
torney Charles  J.  Katz,  the  attorney  of  record  for  the 
appellants.  Therefore,  under  the  foregoing  authorities, 
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Exhibit  "C"  cannot  constitute  a  stipulation  even  if  it 
were  signed  by  Lee  Herman  on  April  22,  1965,  as 
urged  by  respondents.  Under  the  foregoing  authorities 
the  trial  court  was  obligated  to  disregard  such  a  "stipu- 
lation" signed  by  the  party  when  the  stipulation  had 
not  been  signed  or  assented  to  by  the  attorney  of 
record.  The  record  indicates  that  the  attorney  of  record 
for  appellants  was  not  even  in  attendance  at  the  time 
the  polygraph  examination  on  April  22,  1965,  but  in- 
stead an  associate  of  the  attorney  of  record,  Arnold 
Shane,  was  in  attendance,  and  when  requested  by  re- 
spondents' counsel,  he  refused  to  sign  the  stipulation 
[Rep.  Tr.  p.  235a,  lines  2-7]. 

Contrary  to  he  unsworn  statements  of  respondents' 
attorney  to  trial  court,  it  is  most  illogical  that  attorney 
Shane  would  have  refused  to  have  signed  the  polygraph 
agreement  and  yet  permit  Mrs.  Herman  so  to  do.  More 
logical  is  Mrs.  Herman's  and  attorney  Shane's  sworn 
statement  to  the  trial  court  that  Exhibit  "C"  was 
signed  by  Mrs.  Herman  prior  to  April  22,  1965,  namely 
on  November  11,  1964,  when  respondents'  attorneys 
secured  the  agreement  from  them  at  their  home,  at  a 
time  when  they  were  not  represented  by  counsel. 

There  Was  No  Proper  Foundation  for  the  AdmissibiUty  of 
the  Polygraph  Evidence. 

As  noted  above,  the  trial  court  admitted  the  poly- 
graph evidence  on  the  basis  of  what  the  court  found 
to  be  a  "stipulation"  by  appellant  Lee  Herman.  Appel- 
lants are  not  asking  this   Court   to   "weigh"   evidence 
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before  the  trial  court  concerning  the  so-called  stipula- 
tion. It  is  submitted  that  there  was  no  evidence  in  the 
record  to  sustain  such  a  finding.  The  only  evidence  of 
the  so-called  stipulation  was  Exhibit  "C"  itself,  which 
was  not  signed  by  the  attorney  of  record  for  appellant 
Lee  Herman,  the  sworn  testimony  of  Lee  Herman  and 
the  sworn  affidavit  of  Arnold  Shane,  both  of  which 
assert  that  the  so-called  stipulation  was  not  signed  on 
April  22,  1965,  but  it  was  in  fact  signed  prior  to  that 
date  and  at  a  time  when  appellants  were  not  represented 
by  counsel.  The  only  language  in  the  record  before  the 
trial  court  that  contradicts  this  is  the  unsworn  state- 
ment of  respondents'  counsel  and  it  is  axiomatic  that 
statements  of  counsel  are  not  evidence. 

Accordingly,  it  is  submitted  that  there  is  no  evidence 
in  the  record  upon  which  the  court  could  have  based 
a  finding  of  fact  that  there  was  a  stipulation  signed 
by  appellant  Lee  Herman  and  her  attorney  of  record 
which  would  be  binding  upon  appellant  at  the  time  of 
trial  nor  was  there  any  evidence  in  the  record  to  jus- 
tify a  finding  on  the  part  of  the  trial  court  that  Ex- 
hibit "C"  was  signed  after  the  commencement  of  the 
action. 

If  Exhibit  "C"  was  signed  before  the  Commencement 
of  the  action  then  it  is  clearly  not  a  stipulation.  If  Ex- 
hibit "C"  was  signed  after  the  commencement  of  the 
action  but  without  the  assent  of  appellants'  attorney  of 
record,  then  under  the  cases  cited  it  is  not  a  binding 
stipulation.  In  either  case  the  Exhibit  "C"  cannot  re- 
sult in  the  admissibility  of  the  polygraph  evidence  un- 
der the  so-called  "rule"  of  the  Hoiiser  case  and  such 
evidence  should  have  been  excluded  by  the  trial  court. 
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Conclusion. 

Based  on  the  foregoing  Points  and  Authorities,  it  is 
submitted  that  polygraph  evidence  is  so  disfavored  by 
the  California  courts,  as  well  as  the  courts  of  other 
jurisdictions,  that  in  order  to  permit  its  introduction 
in  evidence,  there  must  be  clear  and  unequivocal  evi- 
dence of  a  valid  stipulation.  Appellants  contend  that 
the  Houser  case  is  "bad  law"  and  that  at  the  very  best 
should  be  restricted  to  the  narrow  confines  of  its  de- 
cision. Appellants  consider  it  to  be  a  dangerous  case 
from  a  Constitutional  and  fair  trial  point  of  view  and 
urge  that  there  was  no  evidence  presented  to  the  Trial 
Court  that  would  justify  the  application  of  the  Houser 
decision  to  the  instant  case. 

The  circumstances  surrounding  the  execution  of  the 
polygraph  agreement  Exhibits  C  and  D  are  so  equivocal 
and  so  suspicious  that  it  was  error  for  the  court  to 
permit  the  introduction  of  the  polygraph  evidence.  There 
is  no  question  that  before  the  instant  lawsuit  was 
filed  and  before  the  Appellants  were  represented  by 
counsel,  the  Respondent  insurance  companies  sent  out 
their  attorney  to  secure  this  agreement  from  the  Ap- 
pellants by  which  they  waived  an  important  right,  with- 
out which  they  could  not  hope  to  obtain  a  fair  trial. 
By  this  technique  the  insurance  company  Respondents 
improperly  obtained  the  consent  of  the  Appellants  to 
be  bound  by  the  results  of  a  questionable  test,  con- 
ducted by  a  person  who  was  not  stipulated  by  the 
parties  to  have  been  qualified  and  who  was  to  be  the 
sole  judge  as  to  the  interpretation  of  the  test,  which 
test  was  given  under  circumstances  which  the  insur- 
ance companies'  own  witness  admits  were  sub-standard 
[Rep.  Tr.  p.  381,  Hne  22,  to  p.  383,  line  14]. 
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It  is  submitted  that  the  insurance  companies  set 
appellants  up  in  an  artful  and  rather  devious  trap. 
Because  of  their  good  faith  and  their  willingness  to 
cooperate,  the  Appellants  were  placed  in  a  position 
where  the  Respondent  insurance  companies  could  an- 
nihilate their  legitimate  claim  by  having  the  Appel- 
lants bound  to  accept  the  testimony  of  the  insurance 
companies'  man,  conducting  the  insurance  companies' 
test,  under  the  insurance  companies'  circumstances  and 
for  the  insurance  companies'  benefit.  This  is  not  con- 
sistent with  our  idea  of  a  "fair  trial".  It  stretches 
credibility  to  the  breaking  point  to  think  that  in  con- 
nection with  the  defense  of  a  $35,000.00  claim,  where 
there  was  no  evidence  of  any  impropriety  in  the  claim 
except  the  polygraph  examination,  that  the  insurance 
companies  would  treat  the  Appellants  with  candor  and 
fairness.  The  Respondents  in  this  case  have  unfairly 
and  improperly  gained  an  advantage  over  the  Appel- 
lants, the  result  of  which  has  saved  the  insurance  com- 
panies from  paying  a  $35,000.00  claim  as  to  which 
there  was  no  legitimate  defense.  The  defense  of  this 
case  was  conducted  by  insult  and  innuendo  and  there 
was  no  credible  evidence  that  would  justify  the  de- 
fense verdict. 

It  is  submitted  that  the  Court  should  Reverse  the 
Judgment  and  grant  the  Appellants  a  new  trial. 

Respectfully  submitted, 

Jaffe,  Osterman  &  SOLL, 
By  Arthur  Soll, 
Attorneys  for  Plaintiffs,  Lee  Herman 
and  Victor  Herman. 
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Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is  in 
full  compliance  with  those  rules. 

Arthur  Soll 
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No.  21556 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Lee  Herman  and  Victor  Herman, 


Appellants, 


vs. 


Eagle  Star  Insurance  Company,  Ltd.,  et  al., 

Appellees. 


APPELLEES'  BRIEF. 


STATEMENT  OF  THE  CASE. 

Introduction. 

Appellants  Lee  and  Victor  Herman  have  appealed 
from  a  judgment  entered  on  a  verdict  in  favor  of  re- 
spondent insurance  carrier  [Tr.  p.  61].^  The  action 
involved  a  claimed  theft  or  loss  of  a  $35,000  diamond 
ring.  At  the  trial  the  court  admitted  testimony  of  Mr. 
Kenneth  Scarce,  a  polygraph  examiner,  who  testified 
that  he  received  his  training  in  the  Los  Angeles  Police 
Department  and  is  employed  as  a  polygraph  examiner 
by  the  District  Attorney's  office  of  Los  Angeles 
County  [R.  Tr.  p.  321],  and  that  he  teaches  the  subject 
at  the  Gormac  School  in  Pasadena,  CaHfornia   [R.  Tr. 


^Tr.  refers  to  transcript  of  record;  R.  Tr.  refers  to  reporter's 
transcript. 
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p.  322,  lines  10-18].^  He  has  taken  in  excess  of  1500 
polygraphs  [R.  Tr.  p.  322,  line  25,  to  p.  323,  line  3]. 

Based  upon  his  polygraph  examination  of  plaintiff 
appellant  Lee  Herman,  Mr.  Scarce  testified  that  Mrs. 
Herman 

"*  *  *  was  untruthful  to  the  statement  that  she 
made  concerning  the  missing  ring  *  *  *  that  she 
knew  the  person  that  had  taken  the  ring,  that  she 
had  seen  him  and  talked  to  him  since  I  had  given 
the  polygraph  examination  to  Mr.  Herman,  and 
that  this  was — it  was  a  false  report."  [R.  Tr,  p. 
332,  Hne  25,  to  p.  333,  line  7]. 

Mr.  Scarce  further  testified  that  the  test  indicated  that 
Mrs.  Herman  testified  untruthfully  to  the  question  as  to 
whether  she  had  seen  the  ring  since  it  was  reported  miss- 
ing [R.  Tr.  p.  344,  line  1,  to  p.  345,  line  4]. 

Appellants  moved  for  a  new  trial  claiming  that  the 
admission  of  evidence  respecting  the  polygraph  examina- 
tion was  error  [Tr.  pp.  144-166].  This  motion  was 
denied  by  Judge  E.  Avery  Crary,  in  accordance  with  his 
Memorandum  Opinion  [Tr.  pp.  92-107]. 


^Mr.  Russ  Jones,  a  polygraph  examiner  called  by  appellants 
indicated  the  Gormac  School  is  the  only  one  recognized  in  this 
area  [R.  Tr.  p.  505,  lines  3-6]. 


1 


— 3— 

ARGUMENT. 

Factual  Background. 

Although  appellants  appear  to  raise  but  one  question 
in  their  brief  (admissibility  of  polygraph  evidence) 
they  have  claimed  in  their  brief  that  there  was  no  other 
"evidence  of  any  impropriety  in  the  claim"  (Appellants' 
Br.  p.  29).  Respondents  contend  to  the  contrary  that 
the  evidence  at  trial,  even  absent  the  polygraph  testi- 
mony would  amply  justify  the  jury's  verdict. 

Evidence  Showing  Motive  to 
Make  False  Claim. 

The  ring  in  question  was  insured  for  and  valued  at 
$35,000  [Tr.  p.  27,  lines  11-14].  Thus,  had  there 
been  an  obligation  under  the  respondents'  insurance 
policies,  the  amount  of  the  companies'  Hability  was 
fixed  in  that  amount  (California  Insurance  Code,  Sec. 
412). 

The  evidence  presented  at  court  respecting  the 
acqisition  of  the  ring  allegedly  missing  was  in  striking 
contrast  with  that  ordinarily  to  be  expected  in  a  regular 
business  transaction,  and  might  be  best  described  as 
bizarre.  Appellants  called  Fred  Braun,  a  jeweler,  who 
testified  that  he  had  appraised  the  ring  at  $35,000 
[R.  Tr.  p.  130,  lines  3-11;  p.  133,  lines  9-23].  Mr. 
Braun  admitted  that  he  told  the  insurance  adjuster 
Reece  that  the  sales  price  by  him  to  Mrs.  Herman  was 
"About  thirty-four,  35,000.  Thirty- four",  but  admitted 
that  this  statement  was  erroneous  [R.  Tr.  p.  151,  Hnes 
9-16].     His  testimony  respecting  the  sales  price,  absent 
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the  admission  mentioned  above,  was  that  he  sold  Mrs. 
Herman  the  ring  in  1963  for  a  total  of  $26,800,  of 
which  $25,000  was  paid  in  cash  and  he  took  a  "trade-in 
ring"  for  $1800  [R.  Tr.  p.  134,  lines  3-15]. 

Although  Mr.  Braun  generally  keeps  records  show- 
ing purchases  and  sales,  no  ledger  entry  was  made  re- 
garding this  particular  transaction  [R.  Tr.  p.  140,  line 
21,  to  p.  141,  line  11].  Mr.  Braun  was  required  to  pay 
federal  excise  tax  on  such  sales,  but  did  not  do  so  at 
the  time,  but  did  later  [R.  Tr.  p.  141,  Hues  12-21].  He 
testified  that  the  ring  was  mailed  to  him  from  New 
York,  and  he  paid  $22,000  in  cash  for  it    [R.  Tr.   p. 

142,  Hues  9-19].  Braun  further  testified  that  in  pay- 
ment for  the  ring  he  mailed  cash  to  New  York  in  $100 
bills,  and  got  no  receipt  for  the  payment    [R.   Tr.  p. 

143,  line  16,  to  p.  144,  line  25],  although  most  of  his 
jewelry  purchases  are  by  check  [R.  Tr.  p.  145,  lines 
4-6].  Mr.  Braun  gave  the  Hermans  no  invoice  respect- 
ing the  ring  [R.  Tr.  p.  148,  line  25,  to  p.  149,  Hne  2]. 

Mrs.  Herman  testified  respecting  the  purchase  of  the 
ring  that  she  paid  no  checks  at  all  to  Mr.  Braun  [R.  Tr. 
p.  213,  lines  2-5],  but  rather,  she  wrote  checks  to  cash, 
cashed  them  and  then  took  the  cash  over  to  Braun 
[R.  Tr.  p.  213,  lines  11-13].  She  later  testified  that 
she  had  written  a  total  of  $11,000  of  checks  to  cash 
and  got  the  rest  of  the  cash  from  her  safe  deposit  box 
[R.  Tr.  p.  215,  lines  5-10]. 

The  absence  of  records,  and  the  seeming  conspiracy 
to  prevent  the  existence  of  records  regarding  a  transac- 
tion supposedly  involving  $26,800  would  appear  to 
raise  a  serious  question  as  to  the  existence  and  value 
of  the  ring,  and  as  to  whether  it  was  really  a  valuable 
diamond  at  all.     The  discrepancy  between  the  alleged 


1\ 


purchase  price  of  $26,800  and  the  amount  for  which 
the  selling-  jeweler  then  purportedly  valued  the  ring  at 
$35,000  upon  which  appraisal  the  insurance  companies 
based  their  valued  policies,  would  appear  to  create  the 
opportunity  for  a  quick  profit  of  $8,200  in  the  event  of 
a  loss  payable  by  the  insurers. 

Circumstances  of  Alleged  Theft. 

Mrs.  Lee  Herman  testified  that  about  five  years  ago 
a  previous  theft  of  jewelry  had  occurred  and  she  set- 
tled with  her  insurance  company  at  that  time  for  $1500. 
Between  that  time  and  the  claimed  loss  involved  here, 
she  acquired  approximately  $100,000  worth  of  jewelry 
[R.  Tr.  p.  205,  lines  8-24].  The  alleged  theft  or  disap- 
pearance of  the  ring  involved  occurred  on  September 
23,  1964,  a  Wednesday.  According  to  Mrs.  Herman's 
testimony,  she  went  to  her  box  which  contained  her 
jewelry,  including  the  ten-carat  diamond  ring  involved 
in  this  loss,  on  the  morning  of  that  day  and  testified 
"So  I  wanted  to  wear  some  green  jewelry,  so  I  went 
to  the  box,  and  to  my  best  recollection  my  ring  was 
lying  right  here"  [R.  Tr.  p.  194,  lines  13-15].  At  that 
time,  according  to  Mrs.  Herman,  there  was  also  present 
in  this  particular  jewelry  box  earrings  worth  about 
$2,000,  a  diamond  pin  worth  about  $4,000,  two  diamond 
bracelets  worth  approximately  $10,000,  an  emerald 
diamond  ring  worth  approximately  $2,000,  a  gold  brace- 
let with  emeralds  and  diamonds  worth  about  $4,0'00,  and 
other  various  gems  [R.  Tr.  p.  206,  line  12,  to  p.  207, 
line  16].  Mrs.  Herman  further  elaborated,  testifying 
"*  *  *  so  to  my  best  recollection  now  I  pulled  this 
little  ring  out  from  under  here,  and  I  thought  that 
this — my  large  ring  turned  over,  so  I  was  so  sure 
that  ring  was  in  that  box."  [R.  Tr.  p.  195,  lines 
1-4]. 


On   cross-examination   Mrs.    Herman   modified   this 

I  testimony  a  bit,  stating  "I  am  not  going  to  say  I  am 

'  positive  I  saw  it,  but  I  can  just  see  a  vision,  and  I  just 

'  think  I  saw  it  there"  [R.  Tr.  p.  218,  lines  7-8].     How- 

ever adjuster  Miles  Reece  testified  that  Mrs.  Herman 
told  him 

"*  *  *  that  she  had  definitely  seen  the  ring  at 
8:30  or  8:45  *  *  *  and  this  particular  wedding 
ring  was  in  the  jewelry  box  together  with  the  ten- 
carat  diamond  ring  but  underneath  the  ten-carat 
ring,  so  that  when  she  reached  into  the  box  and 
withdrew  the  wedding  band,  the  ten-carat  ring 
*  *  *  the  ring  tipped  over  *  *  *"  [R.  Tr.  p.  291, 
lines  8-15]. 

Mrs.  Victoria  Sneezer,  the  Herman  maid,  testified 
that  she  put  the  ring  in  the  jewelry  box  Tuesday  eve- 
ning, the  night  before  the  alleged  disappearance  [R.  Tr. 
p.  46,  lines  5-11].  She  had  intended  to  take  it  to 
jeweler  Braun  and  went  to  get  it  at  about  11  o'clock 
[R.  Tr.  p.  59,  lines  5-16].  She  testified  that  at  that 
time  the  ring  in  question  was  not  there,  but  all  the 
other  jewelry  was  [R.  Tr.  p.  69,  lines  5-10].  Mrs. 
Sneezer  then  called  Mrs.  Herman  by  telephone  and  told 
her  that  the  ring  was  not  in  the  box.  According  to 
Mrs.  Sneezer,  Mrs.  Herman  said  "Vicki,  look.  I  saw 
the  ring  this  morning.  It  is  in  the  box.  It  is  there." 
[R.  Tr.  p.  69,  Hnes  15-16].  Mrs.  Sneezer  testified  that 
she  then  took  the  other  jewelry  which  she  was  supposed 
to  deliver  to  jeweler  Braun  and  drover  to  Mrs.  Her- 
man's office,  saying  to  her  "Mrs.  Herman,  the  ring 
isn't  there"  [R.  Tr.  p.  69,  line  19,  to  p.  70,  line  3]. 
She  testified  that  Mrs.  Herman  then  said  "Vickie  it  is 
there,  go  back  and  look  again  but  take  the  jewelry  to 
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Mr.  Braun"  [R.  Tr.  p.  70,  lines  4-5].  Mrs.  Sneezer 
later  testified  "*  *  *  she  told  me,  'Vicki,  go  back  and 
look,'  and  she  said,  'Call  me  when  you  find  it.'  "  [R.  Tr. 
p.  71,  lines  21-22].  Upon  this  subject  Mrs.  Herman 
testified  that  she  told  Vicki  while  at  the  office  "*  *  * 
look  through  that  box  again  and  let  me  know  if  you 
don't  find  it"  [Rr.  Tr.  p.  196,  lines  1-2].  Mrs.  Herman 
then  testified  "Well,  she  hadn't  called  me  all  day,  so  I 
had  no  reason  to  wonder.  I  thought  about  it  during 
the  day,  but  she  hadn't  called,  so  I  felt  very — "  [R.  Tr. 
p.  196,  lines  3-5]. 

According  to  Mrs.  Herman  there  was  no  sign  of 
forcible  entry  to  the  house  [R.  Tr.  p.  198,  lines  17-19]. 
She  likewise  advised  adjuster  Reece  that  all  doors  and 
windows  were  locked  and  that  there  was  no  evidence  of 
anyone  having  entered  the  home  [R.  Tr.  p.  287,  lines 
16-17]. 

According  to  adjuster  Miles  Reece,  Mrs.  Sneezer  (the 
Herman  maid),  stated  that  it  was  almost  a  phobia  with 
the  Hermans  to  keep  all  doors  and  windows  locked  due 
to  a  previous  burglary  [R.  Tr.  p.  287,  lines  9-13]. 
At  trial,  however,  Mrs.  Sneezer  indicated  that  one  of 
the  doors  had  not  been  locked  and  that  she  had  first 
stated  that  in  the  office  of  attorney  Katz  [R.  Tr.  p.  94, 
Hne  17,  to  p.  95,  line  4].  At  trial  she  also  denied  hav- 
ing told  anybody  that  the  door  was  kept  tightly  locked 
[R.  Tr.  p.  95.  lines  3-5].  Officer  Richard  F.  Haas 
interviewed  Mrs.  Sneezer  following  the  initial  investiga- 
tion. Mrs.  Sneezer  told  him  that  it  was  her  duty  to  lock 
the  doors  for  the  night  but  said  nothing  about  taking 
any  trash  out  [R.  Tr.  p.  318,  line  5,  to  p.  319,  line 
3],  and  told  him  nothing  about  how  anyone  could  have 
gotten  into  the  house  [R.  Tr.  p.  415,  lines  7-9].     Mrs. 


Herman  likewise  told  Officer  Haas  according  to  the 
officer's  testimony  that  "she  didn't  know  how  anyone 
could  have  gotten  in  the  house"  [R.  Tr.  p.  415,  line 
17]. 

In  her  pre-trial  deposition  Mrs.  Herman  testified  as 
follows : 

"Q.  Had  you  at  any  time  before  this  ring  was 
discovered  to  be  missing  told  your  husband  in  sub- 
stance or  effect  that  if  his  attitude  continued,  that 
desperate  steps  would  have  to  be  taken?  A.  His 
attitude  about  what  ? 

Q.     About  anything.    A.    No,  sir. 

Q.  Had  you  told  Vicki  to  tell  your  husband 
anything  of  that  sort?  A.  Never."  [R  Tr.  p. 
226,  lines  3-12]. 

Mrs.  Sneezer  testifed  that  on  the  morning  when  the 
alleged  theft  occurred  Mrs.  Herman  left  home  before 
Mr.  Herman  did  but  before  doing  so,  she  wrote  down 
a  note  to  convey  to  Mr.  Herman  on  instructions 
from  Mrs.  Herman  [R.  Tr.  p.  96,  line  2,  to  p.  97,  line 
5].  The  note  [Ex.  A]  was  read  into  the  record  by 
Mrs.  Sneezer  as  follows : 

"Mr.  Herman,  Mrs.  Herman  told  me  to  tell  you 
she  don't  like  the  idea  what  you  said  about  her — 
about  she  don't  know  what  she  is  doing — what 
she  is  doing  in  the  office,  and  she  don't  know  any — 
no  note  you  say  about  her  tliat  she  don't  know 
anything  in  the  office.  She  don't  know  anything 
what  makes  her  unhappy,  really  it  is  time  you  un- 
derstood I  have  been  in  this  business  for  18 
years.  Everyone  think  I  am  the  greatest.  Everyone 
think  I  am  the  greatest,  and  everyone  think  I  am 
the  greatest  in  the  world  but  you.     If  you  don't 
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understood  about  me,  steps — if  you  don't  under- 
stand about  me,  steps  will  have  to  be  taken  because 
my  doctor  tells  me  I  am  to  get — I  am  not  to  get 
nervous  any  more."    [R.   Tr.   p.  99,  lines   11-25]. 

At  trial  Mrs.  Herman  admitted  leaving  a  message  with 
Vicki  and  stated  it  was  not  her  custom  to  do  so  and 
that  that  was  the  first  time  she  had  done  so  [R.  Tr.  p. 
224,  lines  22,  23]. 

It  is  not  impossible  of  course  that  a  thief  might 
have  picked  one  ring  from  a  collection  of  valuable  jew- 
els and  left  the  others.  The  jury  as  trier  of  fact, 
was,  however,  entitled  to  entertain  certain  doubts  on 
the  subject. 

Polygraph  Evidence  Was  Properly  Admitted. 

On  the  record  presented,  the  trial  court  admitted  that 
the  testimony  of  Kenneth  Scarce  concerning  the  poly- 
graph examination  conducted  by  him,  and  the  results 
thereof.  Appellants,  in  their  motion  for  new  trial, 
relied  upon  this  circumstance.  In  denying  appellants' 
motion  for  new  trial,  the  Honorable  E.  Avery  Crary, 
United  States  District  Judge,  prepared  a  Memorandum 
Opinion  in  which  the  circumstances  leading  up  to  the 
admission  of  this  testimony  and  the  reasons  for  its 
admission  are  thoroughly  discussed.  A  copy  of  this 
Memorandum  Opinion  is  appended  hereto  as  "Appendix 
A".  Appellees  respectfully  request  that  his  Honorable 
Court  consider  Judge  Crary's  Memorandum  Opinion  as 
constituting  a  part  of  this  brief,  and  the  following  dis- 
cussion as  being  supplementary  thereto. 

The  polygraph  examination  was  taken  on  April  22, 
1965  pursuant  to  a  document  signed  by  plaintiff  Lee 


—10— 

Herman  and  by  the  attorney  representing  the  appellee 
insurance  companies,  which  document  recites,  in  part: 
"The  Hermans  and  the  Companies  do  mutually 
agree  that  the  lie-detector  examiner,  Mr.  Kenneth 
Scarce,  may  testify  respecting  his  examination  and 
respecting  his  opinions  based  upon  said  examina- 
tion in  any  Court  of  competent  jurisdiction,"  [Tr. 
p.  73]. 

Mr.  Arnold  Shane,  the  attorney  representing  Mr.  and 
Mrs.  Herman  at  the  time  and  place  of  the  taking  of 
the  polygraph  examination,  added  the  following  words 
to  the  agreement: 

"Subject  to  cross-examination  by  plaintiff."  [Tr. 
p.  7Z',  R.  Tr.  p.  419,  Hne  20,  to  p.  420,  Hne  12]. 

Prior  to  admitting  the  polygraph  testimony,  the  trial 
court  permitted  testimony  regarding  the  circumstances 
of  the  signing  of  Exhibit  C  [Tr.  p.  7Z\  outside  of 
the  presence  of  the  jury.  The  record  will  show  that  only 
two  witnesses  testified  on  this  subject,  they  being  Mrs. 
Herman  and  Mr.  Scarce.  Mrs.  Herman  denied  that  she 
signed  Exhibit  C  [Tr.  p.  7Z\  on  November  11,  at  the 
time  her  polygraph  examination  was  taken  [R.  Tr. 
p.  273,  line  24,  to  p.  274,  line  6].  Mr.  Scarce  testified 
respecting  the  signing  of  Exhibit  C  by  Mrs.  Herman, 
that  her  attorney,  whom  he  believed  was  a  Mr.  Shane, 
said  either 

"*  *  *  it  is  okay  for  her  to  sign,  it  is  all  right  for 
her  to  sign  or  T  have  no  objection  for  her  to  sign,' 
I  am  not  sure  of  the  wording  *  *  *"  [R.  Tr.  p.  261, 
lines  6-12]. 

Appellants  place  great  reliance  in  their  brief  on  af- 
fidavits  concerning  this   subject.     The   affiants,   how- 
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ever,  were  not  subject  to  cross-examination  on  their 
subject  matter,  nor  were  the  affidavits  offered  or  re- 
ceived in  evidence.  On  this  subject,  the  transcript 
shows  as  follows: 

"Mr.  White:  *  *  *  However,  I  would  like  to 
object  to  the  introduction  of  this  affidavit. 

The  Court:  It  is  not  going  to  be  introduced. 
There  has  been  no  offering  of  the  affidavit  as  far 
as  evidence  goes. 

Mr.  Soil:  No."  [R.  Tr.  p.  257,  lines  19-25]. 

The  Court,  on  the  evidence  presented,  was  of  the 
opinion  that  Mrs.  Herman  did  sign  the  agreement  on 
April  22,  1965  [R.  Tr.  p.  96,  lines  3-5]. 

On  consideration  of  the  appellants'  motion  for  new 
trial,  the  court  had  before  it,  not  only  the  moving 
papers,  but  likewise,  points  and  authorities  in  opposition 
and  the  affidavit  of  James  O.  White,  attorney  for  ap- 
pellees [Tr.  pp.  86-88].  It  appears  clear,  from  the  re- 
marks from  Judge  Crary  in  his  Memorandum  Opinion 
that  he  accepted  the  evidence  and  the  affidavits,  in- 
dicating that  Mrs.  Herman  did  sign  the  agreement  re 
taking  polygraph  with  the  concurrence  of  her  attorney, 
who  was  then  present  and  raised  no  objection  to  the 
agreement  as  amended  by  himself  and  signed  by  his 
client  with  his  acquiescence. 

In  Court  of  Commissioners  v.  Younger,  29  Cal.  147, 
149,  the  court  states  regarding  stipulations : 

"While  there  is  an  attorney  of  record,  no  stipula- 
tion as  to  the  conduct  or  disposal  of  the  action 
should  be  entertained  by  the  Court  unless  the  same 
is  signed  or  assented  to  by  such  attorney/'  (Em- 
phasis added). 
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The  same  language  occurs  in  Crescent  Canal  Co.  v. 
Montgomery,  124  Cal.  134,  56  Pac.  797,  802,  and  is 
likewise  quoted  in  Boca  &  L.  R.  Co.  v.  Superior 
Court,  150  Cal.  153,  88  Pac.  718,  719.  The  rule  is 
stated  in  46  Cal.  Jur,  2d  page  3,  Stipulations,  Section 
3,  as  follows : 

"If  a  party  has  an  attorney  of  record,  a  stipula- 
tion relating  to  the  conduct  or  disposal  of  an  action 
is  ineffectual  unless  signed  or  assented  to  by  the 
attorney."  (Emphasis  added). 

Irrespect  of  whether  Mrs.  Herman  signed  the  agree- 
ment respecting  polygraph  [Ex.  C;  Tr.  p.  73]  on  April 
22,  1965  or  on  a  prior  date,  the  record  is  without 
contradiction  that  she  was  represented  by  counsel  at  the 
time  of  the  taking  of  the  polygraph  examination,  her 
counsel  knew  of  the  circumstances  under  which  it 
was  taken,  was  familiar  with  the  stipulation  and  had 
indeed  added  an  amendment  permitting  cross-examina- 
tion of  the  polygraph  examiner,  and  that  the  entire  pro- 
ceeding had  the  approval  of  appellees'  attorney  of  record. 

As  stated  in  People  v.  Rogers,  207  Cal.  App.  2d  254, 
24  Cal.  Rptr.  324,  328: 

"But  evidence  otherwise  incompetent  as  proof  of 
the  existence  of  a  particular  fact  may  be  received 
for  that  purpose  where  a  defendant  stipulates 
thereto." 

In  McBain  v.  Santa  Clara  Savings  &  Loan  Associa- 
tion, 241  Cal.  App.  2d  829,  51  Cal.  Rptr.  78  (hearing 
denied),  the  court  considered  the  effect  of  a  stipulation 
which  was  entered  into  by  two  of  the  parties'  attorneys, 
with  the  attorney  for  the  third  party  being  present  but 
silent  regarding  the  stipulation.     The  court  held  that 
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the stipulation  was  binding  on  the  silent  party,   com- 
menting : 

"However,  assent  to  a  stipulation  need  not  be 
made  in  a  formal  manner  and  under  the  particular 
circumstances  of  a  case,  where  a  party's  counsel 
remains  silent  and  makes  no  objection  to  the 
stipulation,  his  passive  acquiescence  may  constitute 
and  assent  ot  it.  (Palmer  v.  City  of  Long  Beach, 
supra:  46  Cal.  Jur.  2d  pp.  23-24;  C.  Wilson  v. 
Mattel  (1927),  84  Cal.  App.  567,  571,  258  P. 
453.)"  (51  Cal.  Rptr.  atp.  84). 

The  court  further  stated : 

"Under  all  the  circumstances  of  the  case,  we  are 
satisfied  that  the  continued  silence  of  Mr.  Christy 
constituted  an  assent  to  the  stipulation.  Indeed, 
the  present  objection  to  the  stipulation,  seen  in  the 
perspective  of  the  proceedings  below,  appears  spec- 
ious." (51  Cal.  Rptr.  at  p.  85). 

It  is  stated  in  Federal  Deposit  Ins.  Corporation  v. 
Siraco,  174  F.  2d  360,  362-363  (U.S.C.A.  2d) : 

"A  stipulation  may  broaden  the  issues  raised  by 
the  pleadings  or  change  the  rules  of  evidence  as  to 
what  may  be  shown  by  way  of  defense  under  a 
general  denial.  (Insurance  Co.  v.  Harris,  97  U.S. 
331,336-337,  24  L.Ed.  959.)" 

The  only  reported  California  case  concerning  the  use 
of  a  polygraph  examination  after  a  stipulation,  that 
the  same  might  be  used  in  evidence  is  People  v.  Hoiiser 
(1948),  85  Cal.  App.  2d  686,  193  P.  2d  937.  There, 
as  here,  a  party  who  did  not  like  the  results  of  the  test 
appealed  after  it  had  been  received  in  evidence,  claiming 
that  its  admission  was  improper.     The  ruling  of  the 
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California  District  Court  of  Appeal,  affirming  the 
conviction  in  that  case,  has  never  been  overruled,  and 
appears  to  constitute  the  present  law  of  the  State  of 
California. 

People  V.  Houser  was  cited  in  support  of  the  court's 
ruling  in  People  v.  Reyes,  206  Cal.  App.  2d  337,  23  Cal. 
Rptr.  705,  709.  In  that  case  the  defendants  contended 
that  the  court  erred  in  submitting  the  issue  of  probable 
cause  to  the  jury.  The  court,  in  holding  that  such  was 
not  error  under  the  circumstances,  states : 

"However,  in  the  instant  case,  each  of  the  defend- 
ants requested  that  the  issue  be  tried  by  the  jury 
and  cannot  now  complain  that  their  request  was 
granted." 

Judge  Roger  Alton  Pfaff  of  the  Superior  Court  of 
Los  Angeles  County  authored  an  article  which  appears 
in  Volume  50  No.  12  (December,  1964)  of  the  Ameri- 
can Bar  Association  Journal.  In  the  article  Judge 
Pfaff  discusses  the  fact  that  the  polygraph  has  been 
used  in  civil  cases  in  Los  Angeles  County,  and  cites 
the  decisive  role  which  the  polygraph  can  play  in 
paternity  proceedings.  Judge  Pfaff.  in  said  article, 
uses  the  following  quote  from  Arthur  and  Caputo,  In- 
terrogation for  Investigators  214  (1959)  : 

"The  results  of  properly  administered  polygraph 
examinations  are  very  accurate.  The  latest  esti- 
mation, based  upon  a  five-year  study  of  those  per- 
sons tested  by  the  senior  author,  accords  to  his 
polygraph  technique  an  accuracy  of  over  96  per 
cent  with  a  3  per  cent  margin  of  inconclusive 
(indefinite)  determinations  and  a  1  per  cent  mar- 
gin   of    maximum    possible    error.       The    actual 
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known  error  during  this  same  period  is  less  than 
.0005 ;  that  is  one  twentieth  l/20th  of  one  per  cent. 
It  is  interesting  to  note  that  these  known  errors  in- 
volved reporting  a  guihy  party  to  be  innocent." 

It  is  stated  by  Richardson,  Modern  Scientific  Evi- 
dence (1961)  that  such  evidence  should  be  admitted 
with  a  stipulation.    He  states : 

"The  trend  is  definitely  in  that  direction  and  pos- 
sibly a  majority  of  jurisdictions  would  admit  this 
evidence  under  stipulation." 

In  Wigmore  on  Evidence  (3rd  Ed.  1940,  Supp. 
1962) : 

"Any  other  result  would  seem  to  be  inconsistent 
with  the  general  spirit  and  practice  of  our  litiga- 
tion, which  judicially  leaves  to  the  parties  the  fram- 
ing of  their  pleadings  and  issues  and  determines  no 
objection  not  expressly  waived  by  one  of  them. 
Moreover  *  *  *  the  judicial  refusal  to  recognize  it 
[the  stipulation]  would  often  permit  unseemly 
breaches  of  faith  by  counsel  who  have  agreed  to 
the  admission."  (at  Sec.  2892). 

In  an  article  appearing  in  50  A.B.A.  Journal  470 
(May,  1964)  Inbau  and  Reid  note  that  generally  the  lie 
detector  technique  has  at  most  an  approximate  5%  error 
with  perhaps  another  5%  to  10%  of  tests  which  are 
not  subject  to  a  conclusion  as  to  the  veracity  of  the 
person  tested.  All  authorities  appear  to  agree  that  the 
competency  of  the  examiner  is  of  great  importance  in 
obtaining  accurate  results. 

The  Houser  case,  supra,  was  cited  by  the  Arizona 
court  in  State  v.  Valdas,  91  Ariz.  274.  371  P.  2d  897 
(1962).     In  that  case  the  defendant  was  charged  with 
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illegal  possession  of  narcotics.  Both  he  and  his  attorney 
signed  a  stipulation  to  the  effect  that  polygraph  evi- 
dence would  be  permitted.  The  results  of  the  test  were 
unfavorable  to  the  defendant  and  defendant's  attorney 
objected  to  the  introduction  of  the  test  as  evidence. 
The  court  held  that  under  the  circumstances  the  test 
was  admissible,  and  in  doing  so  quoted  from  People  v. 
Hoiiser,  supra. 

The  Hoiiser  case,  supra,  was  also  cited  in  the  case 
of  State  V.  McNamara,  252  Iowa  19,  104  N.W.  2d  568 
(1960).  That  case  involved  a  murder  trial  where  the 
defendant  was  the  only  one  to  sign  the  stipulation  re- 
garding the  admissibility  of  the  results  of  a  lie  detector 
test.  The  court,  in  holding  the  results  to  be  admissible 
states : 

"We  hold  the  lie  detector  evidence  admissible  by 
reason  of  her  [defendant]  agreement." 

Conclusion. 

It  was  incumbent  upon  the  plaintiff-appellees  to  sus- 
tain the  burden  of  proof  that  a  loss  occurred  within 
the  terms  and  conditions  of  the  policies  of  insurance 
issued  by  appellees.  There  was  considerable  evidence 
presented  which  raised  a  very  serious  question  as  to 
the  bona  fides  of  the  claim.  It  was  established  that 
had  there  been  a  judgment  in  favor  of  plaintiffs,  a 
considerable  profit  would  have  resulted  by  reason  of  the 
policies  having  been  issued  on  a  "valued"  basis,  based 
upon  the  questionable  appraisal  of  jeweler  Braun.  The 
circumstances  of  the  claimed  loss,  where  the  thief,  if 
there  was  one,  picked  out  one  gem  amongst  a  collection 
purportedly  worth  about  $100,000.00,  and  left  the  re- 
mainder; where  there  was  no  evidence  of  forced  entry 
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in  a  home  which  purportedly  was  extremely  security- 
conscious;  and  where  the  jury  had  a  right  to,  and  un- 
doubtedly did,  conclude  that  there  was  serious  impeach- 
ment of  the  witnesses  called  on  behalf  of  plaintiff,  the 
polygraph  evidence  was  but  another  and  additional  part 
of  the  impeaching  evidence  admitted  at  trial. 

Appellants'  attorney  not  only  agreed  to  the  polygraph 
examination,  but  suggested  that  it  be  taken.  The  stipu- 
lation regarding  the  admissibility  of  the  testimony  of 
the  polygraph  examiner  was  amended  by  appellants' 
attorney  who  was  present  at  the  time  of  the  examination 
which  did  not  proceed  until  the  amendment  had  been 
added.  The  polygraph  examination  was  taken  as  a  di- 
rect result  of  the  stipulation.  The  present  position  of 
appellants,  who  undoubtedly  would  have  been  pleased  to 
have  the  testimony  had  it  been  favorable  to  their  posi- 
tion, would  appear  to  be  the  type  of  situation  remarked 
upon  by  Wigmore  (supra)  where  he  mentions  "unseem- 
ly breaches  of  faith  by  counsel  who  have  agreed  to 
the  admission". 

Appellees  respectfully  urge  that  the  Court  properly 
admitted  the  results  of  the  polygraph  examination,  that 
the  case  was  fairly  tried,  and  that  the  judgment  based 
upon  the  verdict  is  a  proper  judgment  under  the  facts 
and  under  the  law. 

Respectfully  submitted, 

Cummins,  White  &  Breidenbach, 
By  James  O.  White, 

Attorneys  for  Appellees. 
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Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

James  O.  White 
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APPENDIX  A. 

Memorandum  Opinion  and  Order  Denying  Motion 
for  New  Trial. 

United  States  District  Court,  Central  District  of 
California. 

Lee  Herman  and  Victor  Herman,  Plaintiffs,  vs. 
Eagle  Star  Insurance  Company,  Ltd.,  a  corporation; 
Centennial  Insurance  Company,  a  corporation;  Niag- 
ara Fire  Insurance  Company,  a  corporation.  Defend- 
ants. No.  65-191-EC. 

Filed  Sep.  28,  1966. 

Plaintiffs  move  for  a  new  trial  for  the  several  rea- 
sons noted  in  their  motion  but  rely  in  chief  on  the 
grounds  that  the  court  erred  "*  *  *  in  admitting  the 
testimony  of  Kenneth  Scarce  concerning  the  adminis- 
tering by  him  and  the  taking  by  the  plaintiff,  Lee  Her- 
man, of  a  polygraph  examination  concerning  the  cir- 
cumstances surrounding  the  mysterious  disappearance 
of  the  diamond  ring  in  question,  together  with  the  ad- 
mitting into  evidence  of  the  chart  of  the  polygraph  ex- 
amination, and  admitting  into  evidence  the  interpreta- 
tion by  the  witness,  Kenneth  Scarce,  of  the  polygraph 
examination,  and  admitting  into  evidence  the  opinion 
of  Kenneth  Scarce  concerning  the  results  of  the  poly- 
graph examination"  (Page  1,  line  28,  to  line  5,  page  2, 
Motion  for  New  Trial).  Plaintiffs'  points  and  author- 
ities filed  in  support  of  their  motion  for  new  trial  are 
devoted  entirely  to  the  matter  of  the  polygraph  evidence 
relating  to  plaintiff,  Lee  Herman,  and  plaintiffs  urge 
that  the  polygraph  and  the  testimony  of  Mr.  Scarce 
were  erroneously  admitted,  in  that  the  stipulation  there- 
for was  not  signed  by  plaintiffs'  counsel  and  the  right 
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to  object  to  the  evidence  was  reserved  in  the  Pre-Trial 
Order. 

The  question  of  the  admissibility  of  evidence  in 
trials  in  the  Federal  court  is  governed  by  Rule  43, 
Federal  Rules  of  Civil  Procedure.  Applying  that  rule 
to  the  instant  case,  all  evidence  should  be  admitted  if 
admissible  under  a  Federal  statute  or  rules  applied  by 
courts  of  the  United  States  in  suits  in  equity  or  under 
the  rules  of  evidence  applied  in  the  courts  of  general 
jurisdiction  of  the  State  in  which  the  United  States 
Court  is  held. 

The  case  of  People  v.  Houser  (Cal.  1948),  193  Pac. 
2d  937,  discussed  hereinafter,  concerns  the  question 
here  involved,  although  some  will  argue  that  it  is  not 
clearly  in  point  and  for  that  reason  cases  in  other  juris- 
dictions are  considered  and  discussed  in  this  Memoran- 
dum Opinion  with  the  purpose  of  determining  what  the 
rule  in  California  would  be  in  the  factual  situation 
found  herein. 

The  general  rule  is  well  established  in  California  and 
elsewhere  that  polygraph  tests  or  testimony  with  re- 
spect thereto  are  not  admissible  in  evidence.  The  New 
Jersey  appellate  court  in  State  vs.  Arnwine  (1961),  67 
New  Jersey  Super.  483,  495,  said  "*  *  *  that  there  is 
not  a  single  reported  decision  where  an  appellate  court 
has  permitted  the  introduction  of  the  results  of  a  poly- 
graph or  lie  detector  test  as  evidence  in  the  absence  of 
a  sanctioning  agreement  or  stipulation  between  the 
parties." 

In  the  case  at  bar,  Mrs.  Herman  (Lee  Herman) 
signed  an  "Agreement  re  Polygraph  Examination" 
(Defts.'  Ex.  C)  which  provided,  in  part,  that  the  poly- 
graph  test  be   taken   and   that   the   "lie   detector"   ex- 
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aminer,  Mr.  Kenneth  Scarce,  might  give  all  information 
re  said  test  to  the  companies,  and  it  was  mutually 
agreed  that  Scarce  "*  *  *  testify  respecting  his  ex- 
amination and  respecting  his  opinion  based  upon  said 
examination  in  any  court  of  competent  jurisdiction  sub- 
ject to  cross-examination  by  plaintiffs."  It  was  fur- 
ther agreed  that  a  transcript  of  the  polygraph  examina- 
tion should  constitute  "*  *  *  examinations  under  oath 
which  are  provided  for  in  the  policies  of  insurance 
issued  by  the  companies  *  *  *." 

There  is  a  controversy  as  to  whether  the  agreement 
was  signed  by  Lee  Herman  on  November  11,  1964, 
when  the  polygraph  test  was  given  to  Mr.  Herman,  her 
husband,  at  their  home  in  Beverly  Hills,  or  on  April  22, 
1965,  when  Mrs.  Herman's  test  was  made  at  their  home. 
The  original  agreement,  signed  by  Mr.  Herman  on  No- 
vember 11,  1964  (Defts.'  Ex.  D),  contained  the  nota- 
tion in  the  handwriting  of  Mrs.  Henman,  "Due  to  ill- 
ness Mrs.  Herman  is  not  taking  the  polygraph  ex- 
amination. (Signed)  Lee  Herman." 

Mr.  Herman's  test  was  made  before  the  plaintiffs 
had  employed  counsel  to  file  the  instant  action.  Charles 
J.  Katz,  Esq.,  was  employed  for  that  purpose  some  time 
after  November  11,  1964.  The  case  was  filed  in  the 
State  court  on  January  25.  1965,  and  removed  to  this 
court  on  or  about  February  5,  1965. 

At  the  time  Mrs.  Herman  underwent  the  polygraph 
test  on  April  22.  1965,  she  was  represented  at  the  ex- 
amination by  Attorney  Arnold  Shane,  an  associate  of 
Mr.  Katz.  Mrs.  Herman  was  tested  by  Mr.  Scarce  in 
the  presence  of  J\Ir.  Shane  and  Mr.  White,  counsel  for 
the  defendant  companies. 
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The  evidence  is  in  conflict  as  to  when  Mrs.  Herman 
signed  the  agreement  dated  April  22,  1965.  That  agree- 
ment was  a  carbon  copy  of  the  November  11,  1964, 
agreement  and  was  amended  by  Mr.  Shane,  or  on  his 
suggestion,  by  omissions  and  interlineations  (See  Ex. 
C).  It  is  noted  that  all  handwriting  and  the  signature 
of  Mr.  Herman  on  the  agreement  dated  November 
11,  1964  (Ex.  D),  as  well  as  Mrs.  Herman's  signature 
following  the  notation  as  to  why  she  was  not  taking  the 
test  at  that  time,  were  written  with  a  pen  containing 
purplish  ink  wheras  the  changes  in  the  agreement  dated 
April  22,  1965,  (Ex.  C)  and  Mrs.  Herman's  signature 
thereon  are  in  blue  ink.  Mr.  Shane,  by  his  supporting 
affidavit,  states  he  inserted  the  amendment  to  para- 
graph 4  of  the  stipulation  of  April  22,  1965  (Ex.  C). 
It  appears  on  close  examination  of  the  ink  used  in  the 
changes  that  it  is  the  same  as  that  in  the  signature  "Lee 
Herman".  The  pen  used  by  Mr.  Herman  in  signing 
the  agreement  (Ex.  D)  on  November  11th  is  obviously 
the  same  as  used  by  Mrs.  Herman  in  the  writing  and 
signing  of  the  note  re  her  illness  on  the  November  11th 
agreement.  If  she  had  signed  the  April  22nd  agree- 
ment on  the  previous  November  11th  date,  it  is  reason- 
able to  conclude  she  would  have  used  the  same  pen  to 
sign  the  copy  which  was  used  on  April  22nd  as  used  in 
her  note  and  signature  thereto  made  on  November 
11th.  Likewise  it  is  logical  to  conclude  that  the  amend- 
ments and  Mrs.  Herman's  signature  on  the  agreement 
dated  April  22,  1965,  were  written  with  the  same  pen 
and  therefore  at  the  same  time.  It  is  obvious  that  the 
ink  used  on  the  November  11th  and  April  22nd  agree- 
ments is  not  the  same. 

Mrs.  Herman  testified  that  she  signed  the  stipulation 
dated  April  22,  1965,  on  November  11,  1964.    Lapse  of 


-5— 


time  often  dulls  memory  and  it  is  true  that  Mrs.  Her- 
man did  sign  the  note  on  the  November  Uth  agreement. 
It  might  be  easy  to  confuse  the  date  of  her  signing 
the  agreement  dated  April  22,  1965,  in  the  circum- 
stances. 

It  appears  reasonable  to  conclude  from  a  considera- 
tion of  all  the  evidence  that  the  agreement  dated  April 
22,  1965,  was  signed  by  Mrs.  Herman  on  that  date. 
Her  counsel,  Mr.  Shane,  at  that  time,  did  not  sign  the 
agreement  and  stated  in  a  supporting  affidavit  that 
he  was  asked  by  Attorney  White  to  sign  the  stipulation 
but  he  declined.  Mr.  White  stated  in  open  court  and 
confirmed  by  affidavit  dated  September  6,  1966,  that 
Mr.  Shane  refused  to  sign  the  stipulation  for  the  reason 
he  was  new  in  the  case  but  that  he  would  and  did  per- 
mit Mrs.  Herman  to  sign  and  that  she  did  so  sign  the 
stipulation  on  April  22,  1965. 

The  question  to  be  determined  is  whether  in  the 
circumstances  the  polygraph  test  and  the  testimony 
of  the  examiner  re  same  were  properly  admitted. 

All  but  one  of  the  many  cases  examined  by  the  court 
which  concern  the  use  of  polygraph  tests  as  evidence 
were  criminal  cases. 

Referring  first  to  California  authorities,  the  only 
case  wherein  a  polygraph  and  testimony  of  the  examiner 
were  held  to  have  been  admitted  properly  is  People  vs. 
Houser,  85  Cal.  App.  2d  686,  193  Pac.  2d  937,  940 
and  942.  That  case  involved  prosecution  of  the  de- 
fendant for  lewd  and  lascivious  conduct.  One  of  the 
grounds  urged  on  appeal  was  error  in  the  admission 
of  the  results  of  a  polygraph  test.  A  written  stipula- 
tion had  been  signed  by  the  prosecutor,  the  defendant 
and  his  counsel,  authorizing  receipt  of  the  results  of  the 


test  in  evidence  and  stating  that  the  operator  was  an 
expert  in  interpreting  the  results  of  the  test.  After 
reciting  the  stipulation  the  appellate  court  observed: 

"It  would  be  difficult  to  hold  that  defendant 
should  now  be  permitted  on  this  appeal  to  take 
advantage  of  any  claim  that  such  operator  was  not 
an  expert  and  that  as  to  the  results  of  the  test  such 
evidence  was  inadmissible,  merely  because  it  hap- 
pened to  indicate  that  he  was  not  telling  the  truth 
*  *  *."  (Page  492) 

Counsel  for  plaintiffs  urge  that  this  language  sug- 
gests that  the  defendant  first  raised  the  objection  on 
appeal.  It  is  true  the  opinion  is  not  clear  in  this  regard 
but  if  the  point  was  being  first  raised  on  appeal  it  ap- 
pears more  likely  that  the  appellate  court  would  have 
summarily  disposed  of  the  point  on  that  ground  rather 
than  discussing  the  testimony  re  the  polygraph  and  the 
terms  and  effect  of  the  stipulation. 

Stone  vs.  Earp  (Mich.  1951),  50  No.  West.  2d  172, 
174,  is  the  only  civil  case,  which  has  been  cited  or  re- 
search discloses,  wherein  the  question  here  involved  is 
discussed.  During  the  course,  of  the  trial  in  that  suit 
the  judge  stated  he  was  not  going  to  decide  the  case 
until  both  parties  took  a  lie  detector  test.  The  parties 
thereupon  agreed  that  each  should  take  the  test  and  the 
examiner  be  allowed  to  testify  as  to  the  results.  The 
Supreme  Court  of  Michigan  held  it  was  error  to  admit 
in  evidence  the  results  of  the  tests,  which  were  favor- 
able to  the  defendant  and  unfavorable  to  the  plain- 
tiff, but  that  such  evidence  was  not  prejudicial  in  the 


1 


— 7— 

circumstances.     At  page   174  of  its  opinion  the  court 

says: 

"We  are  not  unmindful  of  the  fact  that  at  the 
direction  of  the  trial  court,  the  parties  agreed  to 
submit  to  the  tests,  but  whether  by  voluntary  agree- 
ment, court  direction,  or  coercion,  the  results  of 
such  tests  do  not  attain  the  statute  of  competent 
evidence." 

It  appears  to  this  court  that  the  Stone  case  is  to 
be  distinguished  from  the  case  at  bar  by  reason  of  the 
fact  the  tests  in  the  Stone  case  were  at  the  direction 
of  the  trial  court  and  not  pursuant  to  an  agreement  of 
the  nature  involved  in  the  case  at  bar.  At  best,  the 
comment  of  the  court  re  a  voluntary  agreement  not 
making  the  results  of  such  tests  competent  evidence  is 
dictum  and  no  authorities  are  cited  in  support  thereof. 
In  Colbert  vs.  Commonweath  (Ky.  1957),  306  So. 
West.  2d  825,  the  defendant  appealed  from  a  judgment 
of  conviction  of  armed  robbery.  The  court  held  that  it 
was  error  to  admit  a  lie  detector  test  of  the  defendant. 
The  defendant  in  the  trial  court  requested  permission 
to  take  the  test  and  "agreed  to  be  bound  by  the  results." 
In  holding  the  test  inadmissible,  the  appellate  court 
stated  at  page  827  of  its  opinion : 

"Only  one  recorded  case  has  come  to  our  atten- 
tion in  which  results  of  a  lie  detector  test  were 
held  admissible  on  the  basis  of  a  stipulation.  In 
that  case.  People  v.  Houser,  85  Cal.  App.  2d  686, 
193  P.2d  937,  the  defendant  not  only  stipulated  in 
writing  that  the  results  of  the  test  could  be  ad- 
mitted in  evidence,  but  also  that  the  operator  of  the 
lie  detector  was  a  qualified  expert.  We  do  not 
consider  the  instant  case  to  fall  in  that  category. 


Here  there  was  no  written  stipulation,  but  only  an 
oral  agreement  to  take  the  test  and  be  bound  by 
the  results,  which  agreement  was  not  entered  of 
record  at  the  time  it  was  made.  We  think  more 
formality  should  be  required  to  give  effect  to  an 
agreement  of  such  importance.  Furthermore,  there 
is  no  contention  that  the  agreement  stipulated  the 
qualifications  of  the  person  who  gave  the  test. 
Accordingly,  we  do  not  approach  the  case  as  one 
involving  a  stipulation  of  full  admissibility." 

It  is  reasonable  to  conclude  that  the  Kentucky  court 
would  have  held  a  polygraph  test  taken  pursuant  to  the 
agreement  in  the  Houser  case  to  be  admissible. 

The  Supreme  Court  of  Iowa,  in  State  vs.  McNamara 
(Iowa,  1960),  104  No.  West.  2d  568,  held  that  a  lie 
detector  test  was  admissible  in  evidence  by  reason  of 
the  agreement  between  the  parties.  The  stipulation  had 
been  signed  by  the  defendant  and  witnessed  by  her  at- 
torney and  a  deputy  sheriff.  Defendant's  counsel,  at 
the  trial,  objected  to  any  evidence  regarding  the  tests 
on  the  grounds  they  were  unreliable  and  prejudicial. 
In  affirming  the  conviction  for  second  degree  murder, 
the  court  observed,  at  page  574  of  its  opinion : 

"In  the  case  at  bar  the  defendant  expressly 
agreed  and  stipulated  that  the  evidence  of  Profes- 
sor Holcomb  as  to  the  polygraph  tests  might  be 
received.  Exhibit  39  was  denominated  a  'Release' 
but  it  was  more  than  that.  She  agreed  and  stipu- 
lated that  'said  examiner  may  testify  in  a  Court 
of  Law  as  to  his  opinion  as  to  the  results  of 
said  examination.'  The  release  was  signed  only 
after  negotiations  between  defendant's  counsel  and 
the  county  attorney,  and  after  the  above  quoted 
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portion  thereof  was  typed  as  an  addition  to  the 
printed  form.  In  view  of  her  agreement  made 
with  the  approval  of  her  able  attorney  she  should 
not  now  be  permitted  to  retract  her  agreement 
because  the  test  proved  unfavorable  to  her." 

The  McNamara  case  is  re-affirmed  by  the  Iowa 
court  in  State  vs.  Frceland  (Iowa  1964)  125  No. 
West.  2d  829.  In  the  case  at  bar  counsel  for  Mrs. 
Herman  was  fully  aware,  at  least  by  April  22,  1965, 
of  the  terms  of  the  agreement  re  the  polygraph  ex- 
amination. Mr.  Shane  read  the  agreement  on  April  22, 
1965,  and  Mr.  Katz  states  in  his  affidavit  in  support 
of  the  motion  for  new  trial  that  Mr.  Shane  advised  him 
of  the  terms  of  the  agreement  when  he  (Shane)  re- 
turned to  the  office  on  April  22nd. 

Plaintiffs,  nor  their  counsel,  at  any  time  prior  to 
trial  took  the  position  that  the  stipulation  was  not  valid 
because  it  was  not  signed  by  plaintiffs'  attorney.  On 
April  23,  1965,  plaintiffs'  counsel  filed  their  conten- 
tions of  fact  and  law  and  on  May  20.  1965,  a  com- 
prehensive memorandum  of  law.  In  neither  of  these 
documents  was  any  mention  made  of  the  claimed  illegal- 
ity of  the  stipulation  for  the  taking  or  use  in  evidence 
of  the  polygraph  and  the  testimony  of  the  examiner  or 
that  Mrs.  Herman  was  not  bound  by  the  agreement  or 
any  part  thereof.  No  contention  was  made  that  the 
agreement  was  entered  into  by  mistake  or  because  of 
misrepresentation  or  that  plaintiff  should  be  relieved 
from  same. 

Present  counsel  came  into  the  case  on  April  1,  1966. 
They  now  urge  that  by  the  terms  of  the  Pre-Trial 
Order  (page  7,  lines  5  to  8,  and  Hues  13  and  14),  pre- 
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pared  by  Mr.  Katz,  plaintiffs  reserved  the  right  to  ob- 
ject to  the  polygraphs  and  transcriptions  of  recordings 
resulting  from  the  examination,  and  so  forth,  of  both 
plaintiffs.  Plaintiffs  were  allowed  to  object  to  the  of- 
fer of  said  evidence  but  the  objection  was  overruled  on 
the  basis  of  the  authorities  referred  to  herein. 

Mr.  Shane  filed  an  affidavit  re  the  signing  of  the 
stipulation  by  Mrs.  Herman  but  did  not  testify  in  that 
regard.  Mr.  Katz  was  not  called  as  a  witness  and  it 
appears  from  his  affidavit  in  support  of  the  motion 
for  a  new  trial  that  all  he  knew  about  the  signing  of 
the  stipulation  by  Mrs.  Herman  was  what  his  clients 
had  told  him. 

Although  there  has  been  much  discussion  as  to  the 
date  Mrs.  Herman  signed  the  stipulation,  the  court  con- 
cludes that  the  answer  to  the  question  involved  is  not 
determined  solely  by  whether  Mrs.  Herman  signed  the 
stipulation  on  November  11th  or  April  22nd. 

The  Supreme  Court  of  New  Mexico  in  State  vs. 
Tremble  (1961),  362  P.2d  788,  789,  cited  by  plaintiffs, 
held  that  the  trial  court  had  erred  in  admitting  in  evi- 
dence the  results  of  a  lie  detector  test  although  the  ad- 
mission was  by  reason  of  a  waiver  signed  by  the  de- 
fendant agreeing  to  be  bound  by  the  results  of  the  test. 
At  page  789,  the  appellate  court  observed : 

"We  think  the  court  was  led  into  error.  The 
signing  of  a  waiver  did  not  alter  the  rule  with  re- 
gard to  Hatha  way's  evidence."  Citing  Colbert  vs. 
Commonwealth,  supra,  and  LeFevre  vs.  State 
(Wise.  1943),  8  No.  West.  2d  288. 

In  LaFevre  vs.  State,  the  defendant,  in  a  murder 
case,  submitted  to  a  series  of  lie  detector  tests  under  a 
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stipulation  with  the  District  Attorney  which  provided 
that  the  results  might  be  admitted  in  evidence.  The 
results  of  the  tests  were  favorable  to  the  defendant  but 
excluded  by  the  court  on  objection  of  the  State.  The 
Supreme  Court  of  Wisconsin  held  the  exclusion  proper 
in  the  circumstances,  but  the  court  gave  no  reason  or 
authority  for  so  holding  other  than  State  vs.  Bohner 
(Wise),  246  No.  West.  314,  a  case  in  which  no 
stipulation  was  involved.  It  is  also  to  be  noted  in  the 
LeFevre  case  that  the  District  Attorney  had  testified 
that  the  tests  were  favorable  to  the  defendant.  At 
page  293,  the  court  said : 

"We  have  the  word  of  the  district  attorney 
that  those  tests  were  favorable  to  the  defendant. 
While  the  findings  of  these  experts  were  properly 
excluded  from  the  jury,  the  district  attorney's  testi- 
mony came  in  without  objection  and  we  regard  it 
as  very  significant." 

The  results  of  the  tests  were,  therefore  before  the 
court,  and  the  court,  on  appeal,  held  that  the  defend- 
ant's conviction  was  not  supported  by  the  evidence  and 
the  defendant  was  forthwith  released  from  custody. 

Counsel  for  plaintiffs  also  relies  on  State  vs.  Lozvry 
(Kan.  1947)  185  P.  2d  147.  In  that  case  the  agree- 
ment was  only  to  the  taking  of  the  test,  not  that  the  re- 
sults could  be  used  in  evidence.  The  court  observed,  at 
page  1 5 1  of  its  opinion : 

"*  *  *  it  must  be  remembered  that  we  are  not 
here  considering  a  case  where  there  was  a  prior 
agreement  that  the  results  of  the  test  might  be 
admitted  in  evidence  *  *  *." 

The  court,  in  the  Lowry  case,  also  discusses  and  quotes 
at  length   from  law   review  articles   in  the   Wisconsin 
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Law  Review  and  others,  all  of  which  distinguish  cases 
wherein  a  stipulation  for  use  of  the  test  is  involved 
from  those  where  no  such  an  agreement  was  entered 
into. 

The  Lowry  case,  supra,  and  others  referred  to  herein, 
was  cited  in  People  vs.  Wochnick  (1950)  98  Cal.  App. 
2d  124,  219  P.  2d  70,  relied  on  by  plaintiffs,  but  no 
stipulation  for  the  use  of  the  test  was  there  involved 
and  the  general  rule  was  applied  which  is  based  on  the 
proposition  that  the  lie  detector  has  not  "*  *  *  attained 
such  scientific  and  psychological  accuracy,  nor  its  op- 
erators such  sureness  of  the  interpretation  of  figures 
on  a  dial  that  the  testimony  here  in  question  was  com- 
petent, over  objection,  for  submission  to  a  jury  holding 
the  fate  of  the  defendant  in  its  hands  *  *  *."  This 
quotation  from  the  Lowry  case  appears  at  pages  127 
and  128  of  the  opinion  in  Wochnick,  supra. 

Plaintiffs  also  rely  on  People  vs.  Zassetta  (111. 
1963),  189  No.  East.  2d,  260,  wherein  the  Illinois 
court  ruled  that  the  polygraph  test  and  results  were  not 
admissible  because  (a)  the  stipulation  was  "oral",  (b) 
the  defendant  was  a  man  with  an  eighth  grade  education 
who  appeared  without  counsel  at  all  times  prior  to 
trial,  including  the  time  the  oral  stipulation  was  made, 

(c)  no  evidence  was  introduced  regarding  the  method 
of   testing  or   the   qualifications   of   the   operator,   and 

(d)  the  examiner  was  not  available  for  cross-examina- 
tion. 

In  the  recent  case  of  State  vs.  Valdez  (Ariz.  1962), 
371  P.  2d  894,  the  Supreme  Court  of  Arizona  treated 
at  length  the  question  of  the  admissibility  in  evidence 
of  a  polygraph  test  and  the  expert  testimony  relating 
thereto  in  the  circumstances  there  involved.     The  test 
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had  been  made  pursuant  to  a  stipulation,  between  the 
County  Attorney,  the  defendant  and  his  counsel, 
which  provided  that  the  results  of  the  test  were  admis- 
sible in  evidence  at  the  trial.  The  polygraph  operator 
was  permitted  to  testify  to  the  results  of  the  examina- 
tion over  the  objection  of  defendant's  counsel.  The 
jury  returned  a  verdict  of  guilty  and  the  question  of 
the  proprietary  of  the  admission  of  the  results  of  the 
test  in  the  circumstances  was  certified  to  the  Su- 
preme court  of  Arizona. 

This  being  a  matter  of  first  impression  in  Arizona, 
the  court  reviewed  many  opinions  of  text  writers,  law 
review  articles  and  authorities  on  the  subject,  including 
all  of  the  cases  cited  and  discussed  herein  except  the 
Zazzetta  case,  decided  after  Valdez. 

In  commenting  on  the  LeFevre  case,  supra,  the  Court 
pointed  out  that  the  District  Attorney  objected  to  the 
"reports  by  themselves"  of  the  polygraph  examination 
and  "only  on  the  ground"  that  the  examiners  were  not 
present  and  should  have  been  called  to  testify  as  to  the 
results  (page  898,  899).  At  page  899  the  court  com- 
ments on  the  holdings  in  several  of  the  cases  cited 
herein  as  follows : 

"In  addition  to  the  express  holdings  in  Houser 
and  McNamara  admissibility  of  lie-detector  evi- 
dence upon  stipulation  has  been  indicated  by  im- 
plication in  the  following  cases :  State  v.  Arnwine, 
67  N.J.  Super.  483,  498,  171  A.2d  124,  132 
(1961):  Colbert  v.  Commonwealth,  306  S.W. 
2d  825,  71  A.L.R.  2d  442  (Ky.  1957) ;  Common- 
wealth V.  McKinley,  181  Pa.  Super,  610,  123  A.2d 
735  (1956);  State  v.  Lowry,  163  Kan.  622,  185 
P.  2d  147  (1947).     For  a  discussion  of  unreported 
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trial  cases  in  which  lie-detector  results  were  ad- 
mitted per  stipulation  see  1943  Wis.  L.  Rev.  at 
435;  26  J.  Crim.  L.  &  C.  262  (1935-36)." 

The  Arizona  court,  after  discussing  the  cases  pro 
and  con  re  the  admissibility  of  the  results  of  polygraph 
tests,  concludes  that  where  the  parties  have  stipulated 
to  the  admissibility  of  the  evidence  in  Arizona  criminal 
cases  the  evidence  is  admissible  (subject  to  certain 
qualifications  stated)  to  corroborate  other  evidence  of 
a  defendant's  participation  in  the  crime  charged  and  if 
he  takes  the  stand  such  evidence  is  admissible  to  cor- 
roborate or  impeach  his  own  testimony. 

At  page  900  of  the  opinion,  the  court  commented  on 
the  perfection  of  the  lie  detector  test  and  the  probative 
value  thereof  as  follows : 

"With  improvement  in  and  standardization  of 
instrumentation,  technique  and  examiner  qualifica- 
tions the  margin  of  proven  error  is  certain  to 
shrink.  'Modern  court  procedure  must  embrace 
recognized  modern  conditions  of  mechanics,  psy- 
chology, sociology,  medicine,  or  other  sciences, 
philosophy,  and  history.  The  failure  to  do  so  will 
only  serve  to  question  the  ability  of  courts  to 
efficiently  administer  justice.'  Chappell,  J.,  con- 
curring in  Boeche  v.  State,  151  Neb.  368,  383, 
37  N.W.  2d  593,  596,  600  (1949).  Although 
much  remains  to  be  done  to  perfect  the  lie-detector 
as  a  means  of  determining  credibility  we  think  it 
has  been  developed  to  a  state  in  which  its  results 
are  probative  enough  to  warrant  admissibility 
upon  stipulation.  Cf..  People  v.  Zavaleta.  183  Cal. 
App.  2d  422,  6  Cal.  Rptr.  166,  171  (I960)." 
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The  Zavaleta  case,  6  Cal.  Rptr.  166,  cited  above, 
holds,  in  pertinent  part : 

"It  has  long  been  established  that  counsel  may 
stipulate  to  evidence  which  may  be  received  (Peo- 
ple V.  Mathews,  163  Cal.  App.  2d  795,  329  P. 
2d  983)  even  though  it  might  be  inadmissible 
(People  V.  Ah  Ton,  53  Cal.  741),  *  *  *  In  the 
absence  of  any  claim  that  the  stipulation  was  en- 
tered into  by  mistake,  inadvertence,  fraud  or  mis- 
representation and  that  defendant  should  be  re- 
lieved of  the  same,  we  find  no  merit  to  objection 
raised  at  this  time."  (Page  171). 

In  the  case  at  bar  neither  Mrs.  Herman  nor  her  coun- 
sel were  uninformed  as  to  the  nature  of  polygraph  tests, 
as  Mrs.  Herman  had  undergone  such  a  test  administered 
by  her  own  polygraph  expert,  Mr.  Russell  James,  in 
March,  1965,  more  than  one  month  prior  to  her  examina- 
tion on  April  22nd.  Whether  the  stipulation  was  signed 
by  Mrs.  Herman  on  April  22,  1965.  or  November  11, 
1964,  does  not  appear  to  the  court  to  be  determinative 
of  the  matter.  Her  counsel  was  present  before  and  dur- 
ing the  examination,  made  changes  in  the  stipulation 
and  made  no  objection  to  Mrs.  Herman  taking  the  test. 
He  knew  the  terms  under  which  the  test  was  being 
given  and  no  objection  was  made  as  to  the  provision  in 
the  stipulation  for  use  of  the  test  in  evidence  or  the 
manner  in  which  it  was  taken.  Although  plaintiffs 
reserved  the  right  to  object  to  the  polygraph  test  and 
transcriptions  of  the  recordings  in  the  Pre-Trial  Order 
filed  May  10,  1965.  no  mention  was  made  of  any  con- 
tention of  law  in  plaintiffs'  memorandum  of  law  filed 
May  20.  1965,  that  the  tests,  or  either  of  them, 
would  not  be  admissible  in  evidence  although  the  provi- 
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sions  of  the  stipulation  re  admissibility  into  evidence 
of  the  tests  were  known  to  plaintiffs  and  their  counsel 
at  least  since  April  22,  1965,  and  this  is  true  though  a 
copy  of  the  stipulation  signed  by  Mrs.  Herman  was  not 
sent  to  plaintiffs'  counsel  by  Mr.  White  until  December, 
1965.  It  is  also  to  be  noted  that  no  relief  was  sought 
from  the  stipulation  at  any  time  before  trial. 

There  is  little  doubt  but  that  plaintiffs  would  have 
relied  on  the  stipulation  if  the  polygraph  tests  had  re- 
sulted favorable  to  plaintiffs'  position.  Having  in  mind 
all  of  the  facts  and  circumstances  in  the  case  and  the 
pertinent  authorities,  the  court  concludes  that,  by  rea- 
son of  the  stipulation,  Exhibit  C,  the  testimony  of  Mr. 
Kenneth  Scarce  re  his  examination  and  his  opinion 
based  upon  said  examination  together  with  the  poly- 
graph, plaintiffs'  Exhibit  7,  and  the  transcript  of 
the  examination,  defendants'  Exhibit  F,  were  properly 
admitted  into  evidence. 

For  the  reasons  stated  above,  the  plaintiffs'  motion 
for  new  trial  is  denied. 

Dated:  September  28,  1966. 

E.  Avery  Crary 

United  States  District  Judge 
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Prefatory  Statement. 

In  their  brief,  the  Appellee  insurance  companies  have 
asserted  two  major  premises:  1.  That  there  was  evi- 
dence justifying  the  verdict,  even  if  the  polygraph  evi- 
dence were  to  have  been  excluded;  and,  2.  That  the 
polygraph  evidence  was  properly  admitted  pursuant  to 
stipulation. 

Apparently,  Appellees  do  not  contest  the  California 
law  which  has  been  remarkedly  critical  of  polygraph 
evidence  and  which  has  steadfastly  restricted  its  ad- 
missibility because  of  the  basic  unreliability  of  the  al- 
leged "science".  Nor  do  Appellees  question  the  Appel- 
lants' statement  of  California  Law  relating  to  stipula- 
tions and  the  requirement  that  they  be  signed  or  as- 
sented to  by  the  attorney  of  record  of  the  party  to  be 
bound  by  the  stipulation.  Appellees  ignore  the  point 
raised  by  Appellant  that  where  a  party  is  represented 
by  an  attorney  of  record,  the  party  cannot  enter  into  a 
stipulation  affecting  the  conduct  of  the  action. 
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The  Admission  of  the  Polygraph  Evidence  Was,  in 
Itself,  Prejudicial  and  Reversible  Error. 

Appellees  have  attempted  to  cite  other  evidence  in  the 
record  that  they  feel  would  justify  the  verdict.  How- 
ever, if  the  admission  of  the  polygraph  evidence  was 
in  error,  which  Appellants  insist  it  was,  then  it  was  er- 
ror of  such  magnitude  as  necessarily  to  have  prejudiced 
and  influenced  the  jury  to  the  detriment  of  the  Appel- 
lants. The  insurance  companies'  polygraph  examiner 
testified  that  the  plaintiff,  in  his  opinion,  had  lied  con- 
cerning the  disappearance  of  the  diamond  ring.  Such 
evidence  could  not  possibly  have  been  more  damning  to 
the  plaintiffs'  cause.  This,  notwithstanding  the  fact 
that  the  polygraph  examiner  admitted  that  "the  poly- 
graph results  are  no  more  accurate  than  the  examiner." 
[Rep.  Tr.  p.  388,  lines  5-6.]  It  is  just  such  a  state- 
ment that  justifies  the  Appellants'  position  that  they 
were  maneuvered  by  the  insurance  companies  into  a  trap 
whereby  they  agreed  to  be  bound  by  the  results  of  the 
insurance  companies'  test  conducted  and  interpreted  by 
the  insurance  companies'  man. 

No  Attorney  of  Record  Ever  Signed  or  Assented  to 
the  Alleged  Stipulation  (Exhibit  "C"). 

Contrary  to  assertions  by  Appellees  in  their  brief,  the 
attorney  of  record  for  the  Appellants  never  signed  nor 
assented  to  Exhibit  "C"  (the  so-called  stipulation).  The 
evidence  is  uncontradicted  that  at  the  time  of  the 
polygraph  examination  of  plaintiff,  Lee  Herman,  on 
April  22,  1965,  the  attorney  of  record  for  Appellants 
was  Charles  J.  Katz.  He  was  the  only  attorney  of  rec- 
ord and  was  a  sole  practitioner  according  to  the  records 
in  this  case.  He  was  not  in  attendance  at  the  time  of 
the  polygraph  examination  but  instead  another  attorney, 
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Arnold  Shane,  was  in  attendance.  As  appears  from 
the  affidavit  of  Arnold  Shane  [Clk.  Tr.  pp.  58-60], 
Mr.  Shane  was  associated  with  the  offices  of  Mr.  Katz 
but  that  Charles  J.  Katz  was  the  attorney  of  record. 

It  is  also  to  be  noted  that  the  polygraph  examination 
was  an  extra-judicial  proceeding-  and  was  not  a  part 
of  the  lawsuit.  Therefore,  Mr.  Shane's  appearance  at 
that  proceeding  could  not  be  deemed  to  be  an  appear- 
ance for  and  on  behalf  of  Mr.  Katz  in  connection  with 
any  regular  court  proceedings  in  this  action.  The  plain- 
tiffs had  never  substituted  Mr.  Shane  for  Mr.  Katz  nor 
had  they  agreed  to  an  association  of  counsel.  The  only 
attorney  of  record  for  the  plaintiffs  was  Charles  J. 
Katz  and  he  was  the  only  man  authorized  to  sign  or 
assent  to  a  stipulation  affecting  the  conduct  of  the  ac- 
tion. 

Appellees  assert  on  Page  11  of  their  brief  that  the 
evidence  presented  to  the  trial  court  established  that 
plaintiff,  Lee  Herman,  signed  the  polygraph  agree- 
ment on  April  22,  1965,  when  her  attorney  was  pres- 
ent. It  is  submitted  that  the  only  evidence  offered  by 
the  parties  on  the  question  of  the  date  of  signing  Ex- 
hibit "C"  consisted  of  the  sworn  testimony  of  plain- 
tiff, Lee  Herman,  the  sworn  testimony  of  defendants' 
witness,  Kenneth  W.  Scarce  (the  polygraph  exami- 
ner), and  the  sworn  affidavit  of  Arnold  Shane.  There 
was  no  other  evidence  which  the  trial  court  considered 
when  determining  the  validity  of  Exhibit  "C"  as  a 
stipulation  and  the  admissibility  of  the  evidence  in 
question,  namely,  the  polygraph  examination.  The 
sworn  testimony  of  plaintiff,  Lee  Herman,  and  the 
sworn  affidavit  of  Arnold  Shane  was  that  the  so-called 
stipulation  [Ex.  "C"]  was  signed  prior  to  April  22, 
1965  and  prior  to  the  time  that  plaintiffs  were  repre- 


sented  by  counsel.  The  sworn  testimony  of  Mr. 
Scarce  was  that  he  did  not  know  when  plaintiff  Lee 
Herman  signed  Exhibit  "C".  [Rep.  Tr.  p.  268,  lines 
17-23.]  On  the  state  of  the  record  of  sworn  testimony 
before  the  trial  court,  both  by  oral  testimony  and  affi- 
davit, there  was  no  evidence  in  the  record  that  would 
permit  a  finding  by  the  trial  court  that  the  polygraph 
agreement  [Ex.  "C"]  was  signed  by  Mrs.  Herman  on 
April  22,  1965.  The  only  evidence  that  was  in  the 
record  indicated  that  it  was  signed  by  her  on  Novem- 
ber 11,  1964  at  a  time  when  she  was  not  represented 
by  counsel. 

It  is  uncontradicted  that  no  attorney  for  Appellants 
ever  signed  the  alleged  stipulation.  [Ex.  "C".]  Appel- 
lees' suggestion  at  page  17  of  their  brief  that  Appel- 
lants' attorney  agreed  to  the  polygraph  examination  and 
suggested  that  it  be  taken  and  that  Appellants'  attor- 
ney was  present  at  the  time  of  the  examination  is  un- 
supported by  any  evidence  in  the  record.  It  is  directly 
contrary  to  the  record  which  disclosed  Charles  J.  Katz 
as  the  only  attorney  of  record  for  plaintiffs  at  the  time 
in  question  and  that  he  was  not  present.  The  contrary 
assertions  by  Appellees  represent  wishful  thinking  based 
on  the  self-serving  hearsay  declarations  of  their  coun- 
sel at  the  time  of  trial  and  statements  of  counsel  are 
not  evidence. 

Conclusion. 

It  is  submitted  that  the  trial  court  was  in  error  in 
finding  that  there  was  a  stipulation  for  the  admission 
of  polygraph  evidence.  This  error  permitted  the  in- 
troduction of  evidence  which  was  highly  inflammatory 
and  prejudicial  to  the  plaintiffs  and  prevented  plain- 
tiffs from  having  a  fair  trial.     Since  the  trial  of  the 
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instant  case,  plaintiffs  have  filed  an  action  against  de- 
fendants in  the  Superior  Court  of  the  State  of  Cali- 
fornia for  the  County  of  Los  Angeles,  case  number 
921431,  in  which  plaintiffs  have  asked  for  a  rescission 
and  cancellation  of  the  so-called  polygraph  agreements 
on  the  grounds  of  fraud,  duress,  undue  influence,  mis- 
representation and  mistake.  This  proceeding  to  re- 
scind and  cancel  the  polygraph  agreements  would  have 
been  taken  by  Appellants  before  the  trial  of  this  ac- 
tion except  that  Appellants  believed  that  the  polygraph 
agreements  were  not  binding  and  the  right  to  object 
to  the  polygraph  evidence  was  expressly  reserved  in  the 
Pre-trial  Order.  [Clk.  Tr.  p.  41,  lines  4-14.]  Appel- 
lants have  withheld  serving  the  Appellee  insurance  com- 
panies in  connection  with  said  action,  pending  the  out- 
come of  this  appeal. 

It  is  respectfully  urged  that  this  court  reverse  the 
judgment  below  and  remand  this  cause  for  a  new  trial. 
This  will  permit  plaintiffs  to  have  the  new  trial  con- 
ducted on  a  basis  that  does  not  deprive  them  of  their 
rights  to  a  fair  trial  and  plaintiffs  will  be  permitted 
to  pursue  their  remedies  for  the  rescission  of  the  poly- 
graph agreements  so  that  the  polygraph  evidence  will 
not  be  an  issue  at  the  re-trial  of  this  cause. 

Respectfully  submitted, 

Jaffe,  Osterman  &  SOLL, 
By  Arthur  Soll, 

Attorneys  for  Appellants. 
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Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  Rules. 

Arthur  Soll 
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Appeal  From  the  Uoit«a  «5tate«  District  Court 

For  thft  Southttni  Dl»trlct  ol  Cali^orni* 

Southern  Divlaloo 


APFiLLAKT's  ormim  brwot 


I. 

gTATSffSMr  OF  JgRISPICTX^^ 
This  is  ajB  aps^eal  fro«  «  J^dgmwot  of  tli«  United  St«t«i 
District  Cotirt  for  the  Sotttbern  District  of  Calif omle. 
Southern  Divleian,  e^judglag  «|>pell«nt  guilty  of  one  count 
of  a  one-count  indictwent  cher$lns  e  violation  of  Title  li>, 
Ifeiltea  States  Code,  Section  1407,  to-wlt:  FaHure  of  e 
narcotic  user  to  register.  References  to  the  Reporter's 
Transcript  will  hereinafter  be  designated  R.X,>  references 
to  the  Clerk's  Transcript  will  hereinafter  be  designsted 
C,T,,  end  reference  to  the  AM»ded  Clerk's  Transcript  will 
hereinafter  be  designated  as-A?C.T. 
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App«IIaat  v««  convicted  tollcming  «  waiver  ol  Jtiry 
trial  mnd   stipulation  «8  to  thm   facts »  of  tlui  siagl*  count 
ixidlctmoiit(R,T.«  ?•  ^)*  On  %mptmab€v  S,  1966»  JudgsMMit  was 
eatarad  (C.T. »  p.  16) «  A  tlatfily  notlca  of  appaal  was  filed 
four  days  latar,  on  Sapt«Hbar  12»  1966  (C.T.,  p«  17), 

Tha  Diatriet  Court  had  Jurisdiction  pursuMit  to  the 
provisions  of  title  18»  U.S.C,  Saction  3231.  This  court 
has  jurisdictiao  to  antartala  tha  instant  appoal  froa  « 
judgnant  uadar  7itl«  28,  0.S.C.»  Saetions  1291  ma4   1294»  sad 
Itulas  37  «nd  39  of  tha  Fadoral  Rules  of  CrladLaal  Procedure 
(  ntle  18,  U.5.C.), 

IZ. 
SXAtEMHIlT  Of  tm  €A$% 

An  indie taent  was  returned  against  appellant  by  the 
Grand  Jury  for  the  United  States  District  Court,  SoutlMtm 
Diatriat  of  California,  Southern  Division,  «dl^ich  iadietiBeat 
i«aa  filed  on  July  6,  1966  (CT.,  p.  3).  the  indictaent  was 
ia  one  count  and  charged  in  essaaee  that  on  or  about  Kay  29, 
1966,  appellant,  being  a  citizen  of  the  United  States  vho 
was  then  '^addicted  to  and  a  user  of^^  narcotic  dnigs,  returiusd 
to  and   entered  the  United  States  at  the  Port  of  S«i  Diego 
(  San  Ysldro),  San  Diego  County,  without  registering  Tfith  a 
CustoBis  official,  and  without  SFurrendering  the  certificate 
required  by  law  ia  violation  of  title  18,  C.S.C,  Section 
1407. 

Appellant  was  thereafter  arraigned  and  8ubseq[uently 
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filed  a  Motloa  to  Dltslsa  cb«  ladlctaMit  and  a  Motion  to 
StTllta  portion*  of  th«  indictmaiit  (C,T.»  p.4,  5),  said 
hSotiona  baing  pradlcatad  oo  tha  ground  tliat  tlia  indietaaat 
ohargad  an  offanaa  wliieh  violataa  tha  Constitution  of  tha 
Uaitad  Stataa  in  tliat  aald  indictaant  and  tha  statuta  it 
vaa  pradiaatad  upon  aontravanad  tha  Oua  Proaaa«  proviaion 
of  tha  Fifth  Ammiwawt  to  tha  Conatitution;  tha  prohibition 
against  salf»incriadttatit»a  containad  in  tba  Fift^  AaMWwhaant 
to  tha  Constitution;  nod  tha  Eighth  Anandaiant  prohibition 
against  erual  and  unusual  puniahsMint.  Said  aK>tion  also 
ra<{ua8tad  tha  court  to  strika  froa  tha  indie taaot  that  por« 
tion  uhich  allagad  that  at  tha  tima  of  tha  coonission  of  tha 
offanaa^  dafandant  vaa  ^*a  usar  of'*  narcotic  dniga,  on  tba 
ground  that  this  phrasa  is  vagua  and  asibiguous  and  violativa 
of  tha  Dua  Frocass  provision  of  tha  Fifth  Aaiandwant  to  tha 
Constitution.  A  haaring  ^4t9   had  on  said  notion,  at  tha 
coocluaion  of  which  haaring  tha  said  notion  vm»   daaiad  and 
tha  plaa  of  not  guilty  va»   antarad  om   bahalf  of  appallant 
<A«C.I.  p. 2). 

an  August  16,  1966 1  Jury  trial  "nmn  waivad  and  tha 
casa  vaa  triad  on  stipulated  facta  (R.T*,  p.S«  6;  C.T., 
p. 14,  13),  counsel  for  appellant  aovad  for  a  disadasal  of 
tha  Indictnant  mo^   striking  a  portion  of  tha  indie toiant 
which  was  denied,  and  the  verdict  was  returned  against  the 
appellant  (E.t.,  p*6). 

CNEi  Sapteioher  8,  1966 »  the  appall«at  waa  adjudged 
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to  b«  «  young  Adult  of£«iid«ir  pursuant  to  the  provisions  o£ 
l^setion  5010  <«)  of  XitU  16,  a.S.C«,  and  placad  on  proba« 
tloo  (C,T.,  p. 16). 

III. 
SFECIFICAXIQIi  (M   ERgPaS 

1.  Thm  District  Court  orrod  la  ialllng  to  strika  iro« 
the  iodictnant  tha  portion  tharaof  allaglog  that  dafaadaot- 
appallaat  was  a  uaar^*  oi  narcotics. 

t*     Tha  Mstrict  Court  erred  in  failing  to  dismiss 
the  indietiiant. 

3.  Tha  statute  under  vhich  defejadaat-appalXaat  was 
indicted*  tried  and  sentenced,  to-witi  Title  IS,  U.S.C., 
Section  1407,  is  unconstitutional  in  whole  or  la  part  when 
applied  to  appellant* 

rr 

sTAXJsmnt  or  facts 

An  indictaent  wat   filed  on  July  6,  1966,  in  the 
Ctoited  States  District  Court,  Southern  District  of  Call* 
foraia.  Southern  Division,  charging  appellant  of  being  a 
citisen  of  the  United  States  ^Am  was,  on  May  29,  1966, 
"addicted  to  and  a  user  of  narcotic  drugs",  and  who,  yptm 
re-entering  the  United  States  at  the  Port  of  San  Diego, 
(San  Tsidro),  County  of  San  Diego,  failed  to  register  with 
a  Custoaus  official,  mnd   also  failed  to  surrender  the  certi* 
ficate  required  by  law  In  violation  of  Title  1$,  U.3,C., 

Section  1407  (C.T.,  p.3). 
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Appellant  was  tharaaf ter  arralgifts^  «ad  tubsaquanely 
iilm6   «  Motion  to  Dl«ailt9  lo^lctsMot  «od  Motloa  to  Strlko 
portions  of  thm   iadietiMttit  (C.T.»  p.4,  S),  %tk±ch  notions 
voro  prodicatod  oo  tha  ground  that  the  phraaa  **aad  a  uaar*' 
vaa  indafiaita*  and  aatbiguoue,  aad  that  the  iadictisaot  aad 
tha  statu ta  upon  which  it  was  ioxat^^d  was  violativa  oi  tha 
privilaga  against  saXf«>incriaiaatioa»  of  tha  fifth  Asiand- 
aant  to  tha  Constitution »  and  tha  prohibition  against  crual 
and  unusual  punisteaaat  found  in  tha  Sighth  ^laandaiant  to  tha 
Dnitad  Statas  Constitution  (Ct.,  P*4>  S).  A  haaring  waa 
had  oo  said  notions  and  fallowing  oral  arguaant  tha  isotions 
v^rm   disnlssad  (A.C.T«»  p*^)* 

On  Au^st  16,  1966 »  jury  trial  was  waivad  and  tha 
casa  vas  hoard  on  stipulatad  facts  and  daeldad  on  tha  sana 
day  (E«X,»  p.4*6).  Thm   stipulatad  facts  (C.T«,  p.l4t  15) 
show  that  if  HSIBERt  W«  tJSAT»  JR.,  was  eallad  as  s  witnass 
and  duly  sworn »  ha  would  tastify  that  on  Hay  ^»  1966»  tha 
dafandant  WIXXIAM  S0^^AID  KiUt,   raturnad  to  and  antarad  tha 
Onitad  Statas  fron  Itexico  by  antarlng  at  San  Tsidro  (San 
Oiago)  in  San  Diago  Couosty  in  €bm   Southarn  Division  of  tha 
Southarn  District  of  California^  and  mada  said  antry  with«* 
out  ragistaring  or  surrandarlng  tha  cartificate  as  ro- 
ouirad  by  Titla  ld«  U.8«C»,  Section  1407. 

It  was  further  stipulatad  amd   agreed  that  If  PAUL 
&«  SAIiBtlR},  H.D.«  vara  called  to  testify,  he  would  state 
that  on  Hay  29,  1966,  ha  observed  tlnraa  recently  wade  needle 
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narks  and  llva  otihar  iiaadle  raarka  upon   aaid  d«£«ad«fit'«  axwty 

and  that  It  waa  his  opinion  that  tlia  aald  d«£«adaiit  ytma 

iindar  tha  lailumi^a  of  oareotlc  druga  at  tha  tiaia  of  said 

axaadaatloa. 

rolloiflog  tha  antarlag  oi   tba  stipulatad  facta » 

i^^pallaat  ooca  again  aaaartad  tlia  iovaliditx  of  tha  statuta 

and  tba  li^ietaafit  yadar  which  dafandaoit  vaa  balng  proaac«i* 

ead»  and  aakcuS  for  tha  «o«irt  to  diamiat  tha  casa.  (R.X. , 

p.  5»  (k)*     WharaupoQ  tha  Judga  atatad: 

'^••thia  la  ona  of  tha  noat  salutary  statutaa  «ra 
hava  on  tha  hooka  today*  It  has  savad  ae>ra  paopia 
from  thasMalvaa  mad  has  lad  to  tha  dlscovary  of 
narcotics »  narcotic  traffic »  and  without  it  I  think 
wa  wonld  ha  irary  hjord  put  to  oaf  ores  tha  law  rala* 
ti,yf%   to  inportaticm  of  narcotics,  and  I  ballava 
that  it  also  st^rvn   a  graat  purpoaa  in  pravanting 


tha  aontimiad  uMm  of  narcotics  hy  parsons  who  ara 
mppxmhmndmdt   and  X  hgva  praviotialy  hald  that  tha 
Statuta  is  not  vsgtia  or  uncertain  ikod   that  it  la 
conatitutional  anoy  thar af or a »  on  tha  stipulation 
X  will  find  tha  dafandgnt  guilty/H«^-t.,  p. 6). 

Santancing  was  tharaupon  hald  on  Saptas^r  S,  1966, 
and  tha  dafandant  adjt»dgad  to  ha  suitahia  for  handling 
ufidar  ^bm  Fadaral  Youth  Corractlon  Act,  and  pursuant  to 
Titln  16,  H.S.C,  Sactiott  501d<a},  dafandants  santanca  itmB 
suspandad  and  ha  vas  plaead  on  probation  for  fiva  yaars. 
\C»T«,  p«X6}* 


A.  TiTLS  18,  u.s.c*,  ssanm  i407.  is  ^^^HISP^^*^ 

yWS»  AFPLIH3)  TO  AFP21XAMT  in  THAT  Vm   PHRASK 
**meSL**   is  ROT  SUFFXCIKSTLY  0IP11IATB  TO  AFPRXSE 
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tt*t^uMf%fia^  titffs  iwrcnjr  «^^tc  isSbtn^  ri^ttim 

,.T,  ^3  ftfelmolb  o9  stwoo  otft  tot  teilio  bmm  ^imi$ 

«»t«!^!i»^  9yfm  bmmm  mm!  31     .t»tK»3  U3iQo4  odd  oo  ovs^i 
^lOftiib  •ih  ci3  bi»i  iJMl  teo  mmBmamM  tmnA 

... ^^  Juodihi  bsu   «aiix«^  dldo9Toa   .«oiJoo^*' 

^-olot  ooi  0^3  oosotoo  o3  3iM|  kvftfC  ^sov  oo  Mnoo 
^JtXmi  I  fiMM  «toJhloovoa  )o  aol^o^t&qot  o3  »vi:i 
'-?.d«^tv<^^  r?^  ^itfottft  tmmt^  0  oovsoo  ool«  $M  Jodt 

o9iK»ii  io  ooir  2»Otfal3ao»  md3 


3oiD  Jboa  iOoJTOOty  lo  ooB»v  soo  ol  oSinU^e 


•%: 


»<*  ^nKJtes^^  tM»  hfiNf  ooy«oii»  avw  ipAoaofoft 

tMMttft  ^»  0Ot9OMnoO  rfiifoy  iovitet  o4t 

'Sodovc}  £to  boMiiii  oow  od  hii6  feobm^iBO 


Ai'X'siHCii  ijnoLDmDt  tor  tt  **smmr* 
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HIM  <M  rmt  mrmmrm  cmmct  wm  to  mewLY  a 
oaiur  Oft  tmoc'mcM. 

^pmltmA  hum  rm^ttttm^  tlm  eimiitit^itloBaliCf  ^i  th^ 
statute  cm  the  basis  tbat  it  is  imsvm  meA  4MRbi»uo«tti  tt^m 
tiM  '^mrf  b*^|in«tiig,  H«vif^  prior  to  pl««  <mter©d  d  l*5tlo» 
t0  Strilcc  that  i^ortlod  of  tb«  ijidietMPiit  th^t  cb^xn^d  bis 

M  *  '*u«#r'',  «ad  coatimseci  t^*^  sipfft-rt  thi»  pofltioa  xnp  to 

Th«  Uaited  Stat«8  ^tiT>i!?«a»  cs©urt  h«!»,  mi  m2BB»roi» 
o«cmsia»9,  itrudk  4mm  bott^  fs^l^iiral.  «a<f  Stat4  st«l^t«^,  for 
failure  to  £ia«t  &fi  ^j^ctiv^  ist«»d4i«4  iiiliiii^  wsml^  nppttis^ 
Cbtt  |>ublic  of  t!;«  eo»iact  %fhi«li  l#  i>^©»«rifc«^-     la  Boigl« 
V.   City  of  C^lt3i^:rla.  hk  $.Ct*   3^9?  (l>64),   tk«  cmirt  ^^fisMil 
t^  st4»id«r<!  ©f  d«flnlt«tt<?&«  to  ^  airpli«<g  ifi  t««ti»g  n^tAX 

'*11se  bai^ic  i>riRC'IpaiX  tl^«t  «  cri»liml  «t«tttt« 
i»ii.t  slv«  l^lr  w«rfiing  ^1  the  cood^^^t  It 

tl>l«  eaitrt.     A»  '»«  F«id  in  t5i^t#^,  ^tat«s y. 

trtits,   547  U.S.   412,   ^7,   74  f?.€t.   ^y«(, 

d«finlte»e9??  1«  viol«tf«f  fey  «  €ylBd»«l 
<t«ti}t«  toit  fiiiit  to  give  a  person  of 
©ir^nary  iiot«lllg«»ca  fair  ootir©  tfeat 
his  c^Hit«5#Iate^  ecmidxjet  is  £0rl>i«U5<Wi 
tey  tlia  «tatiita.     the  «i^«rlyitt«  prinelpla 
ia  tluit  i»0  waa  «haii  b*  lfe»l^  csrS^lnally 
i?«il^9aall»l.a  f ^  coo^ct  «ittic^  Iw  cmsld 
not  t«a»©ealilT  uwaairstai^  to  b«  r^'o- 
acriba^ . • 

Th««  iw  bava  ttr««k  d<s«na  a  stata 
airiaiaal  statwta  ^aime  tha  ixie  Faf&««e« 
Ciausa  «lii»ra  It  'e^w  Bot  awlfleiaatly 
4a^llelt  to  ifijeosBi  theaa  ii*»&  ai«  stj^lact 

to  it  *feat  C0iwN3ct  cm  thai«  p«t%  vill 
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rca<$«r  them  llabl«  to  Its  p«Q«ltl«s.* 
Conaally  v,  Gaoeral  Cowi 


7/0  L.Ed.   322. 


W«  h«v«  recognised  in  sueh  C4i«««  that  « 
statute  ^ich  eithar  tothtda  or  raquiraa 
tha  doing  of  an  act  in  tanu  90  v^ua 
that  Tsmn   of  cognon  intalliganca  auat  nacaa* 
•arlly  guaa^at  itf  aaaning  and  diffar  m» 
to  its  application  vlolataa  tha  ficat 
aa«antial  ol  dua  procaaa  of  larar*  ihid.» 
ax»4   that  *Sio  ona  mmy  ba  raquirad  at  paril 
of  lifa,  libarty  or  property  to  apacfslata 
as   to  tha  aaaning  of  panal  atatutas.  All 
ara  entitled  to  ba  InforaMd  as  to  what  tha 
State  conaumda  or  forbids \  Lanaatta  v. 
Sfg  iTarseY,  306  U.S  451.  4537511  §.Ct. 
Sis,  619,  83  L.Sd.  8«S.'* 

The  controlling  case  in  determining  the  constitution- 
ality of  Title  le,  U.S.C,  Section  1407,  Vnltad  States  v. 
£rattd1iaa.  155  F.  Stipp.  914,  held  that  the  term  ^*addict" 
was  sufficiently  definite  to  constitute  an  objective  stand* 
ard.  Honever,  that  case  specifically  left  open  the  ques* 
tion  of  ^fhether  the  phrase  '^user**  was  unconstitutionally 
vague. 

Appellant  subndts  that  tha  phrase  '^u»mt**   is  not 
sufficiently  precise  to  allots  one  to  predicate  his  be* 
haviour  upon  its  meaning.  Use  Is  in  essence  tm  act  but 
tha  phrase  "uses"  applied  in  Title  1$,  U.S«C.,  Section  1407, 
indicates  that  soma  sort  of  consistent  behaviour,  short 
of  addiction,  ia  tha  basis  of  its  classification*  Thus 
the  problaoi  that  confronts  one  is  whether  a  single  use 
requires  registration,  or  whether  the  statute  is  aisiad  at 

thoaa  lito  have  used  narcotic  drugs  many  times  and  who  are 


«»j^<» 


^vyftv  &•  wn»t  fi.   .        .m  %Q  gcl«^•  ^i/fj 
'   fUBitl  tifilP  t^O^l  «ttit9»«  ««9.  to  ifjJtXa 

'*imXU>m'  in-is:}   sii:}   ;}BfI:}   bisri    ,^if   .^pp^   «1  2U    OAHIHA 


^9$  J«»  Oft  «HM««9  si  tl  MiQ     ,yUMMi  tJl  oo«v  «sr«irMl 

.;^.s«u  «ai  mxtn  «i  feMiJti^iis  "••«#'*  •msiIs  tdj 

'tB  ONiiif  ^jAr  iwfc  »^^«,k^ijftii  vvvv   #vsil  mIv  9%l9di$ 


*MSL. 


17 

18 

19 

20 

21 

22 

23 

24 

25 

26 


in  d«ng«r  of  l>«coining  «<kllcte<J  th«r«to.  Ther«£or«,  th« 
Court,  th*  jury  mmI  th*  public  «t  X«r»«  ar*  l«ft  to  con- 
jocture  aa  to  tha  proclsa  aftaniog  of  thn  t«r«  and  *•  to 
whathar  thair  praaant  or  contai^^latad  conduct  falla 
vithln  tha  probibitioaa  containad  in  tha  «tatuta. 

It  wttld  further  saam  that  tha  quaation  of  vaguanaaa 
takac  on  t^dtd   figaificaaca  %»han  tha  conduct  proacrlbad 
directly  infrlngaa  upon  tha  ajsarci«a  of  personal  fraedma 
^ich  are  protected  hy  t^e  Conatltution  of  tha  United 
Statea.  Thna.  re«og»i«lag  that  tha  right  to  travel  ia  a 
perfonal  freedo«  guaranteed  to  all  citlaana  through  the 
Fifth  .^aMdiieat,  an  attaopt  to  curtail  the  exercise  of 
this  right  auat  not  only  represent  a  valid  and  vital 
Intereat  of  national  security,  hut  it  must  also  represent 
«  clear  and  careful  articulation  of  such  legislative 
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a         ft«0«umiC  .\PPEUAST  OH  EHTKRIHG  Al©  I*8^YP*L 

*•     m^oSiTBD  sxateTto  admit.  lOTSR  JWALXY  or 

^IaSm^  IMPEIS0RME8T.   that  HK  is  a  ^ 
Sc^^AlAirrSED  TO  HIM  BY  THE  COtSTITUTIOH, 
The  full  range  of  llbertlea  guaranteed  under  the 
Fifth  AaendBftnt  have  never  been  enuniaratad  nor  ^lould  it 
•Mi  reasonable  to  do  so.     Hoi«ver.  the  concept  of  the 
right  to  travel  haa  been  recogniaed  as  an  essential 
alaoaot  of  theFtfth  As^ndaent  freedowi.     In  Yi^t^  v.  f^\lf9 
357  U.S.  116  (1958).  the  court  stated  thafs 
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**lti«  tt^t   to  travel  i«  a  part  of  the 
iibarty  oi  which  tha  citlasan  eaimot  ha 
daprivad  wtthotit  dtia  procaa©  of  law 
uadar  the  Fifth  ABi«MiiBaiit«... 
Fraadom  of  taovasBaxit  aaroat  froatlarc  In 
either  direction  mad   inside  frontier* 
as  wall,  waa  a  part  of  our  heritage. 
Travel  abroad »  like  travel  within  the 
cotintry  maybe  ae  cloae  to  the  heart  of 
the  Individual  aa  the  choice  of  what  he 
eats  or  waara  or  reads.  Freedom  of  nove- 
meot  1«  baalc  in  our  acheme  of  value*. 

It  nlmuld  be  noted  that  a  month  after  the  deciaion 
in  gent  v.  Bullets  supra.  Preald^nt  Eiaenl^wer  issued  a 
aaaaage  to  Congraas  stating  that: 

"Any  limitation  on  the  rijjht  to  travel 
Can  only  be  tolerated  in  tarma  of  over- 
riding reoulrwaents  of  our  national 

aaeurlty.  ^ 

Miiaaatta  from  the  Freald^t,  House  Pocu-- 

WU  gon^reagionai  ^cord  k:imp» 
Recognlaing  that  the  liberties  guaranteed  under  the 
Filth  iteendm«it  cannot  be  restricted  without  due  procea*  ojg 
imi,   the  question  remala*  what  statutory  standards  are 
such  that  they  avoid  the  claim  of  unreasonable  and  arbi- 
trary use  of  power.  In  Apthi^r  v.  Secretary  of  State, 
378  0.S.  500  (1964),  a  case  holding  that  a  f«rferal 
statute  prohibiting  the  issuance  of  a  passport  to  a  mem- 
ber of  the  Coimasnlst  Party  was  unconstitutional  in  that 
it  unduly  restricted  tl^  fui^iamental  liberties  of  a 
citizen  to  travel,  the  court  said  about  the  statute 

therein  thatj 

"the  section.  Judged  by  its  plain  import 
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fud  by  tkm   subatantlv*  «vil  ^Ich  Co«gr«ai 
■cimtitr  to  control,  tw««p«  too  widely  «oa 
Coo^iiii»«rittln«t«ly  •croas  th«  li«>«jjy 
Guaranteed  ia  the  Fifth  AiMmdment^  pe 
Jrohlbitton  against  travel  ij  "^P^Jf^ed 
only  by  a  tenuoua  rclationihip  between 
tiM  fact  of  organiaatioaal  uMbereliip 
aad  the  activity  Coagreai  sought  to  pro- 
ecribe.  The  broad  aiid  fweloeing  P^" 
hibltion  iaditcriiainately  eiwlude«  pl«ljly 
relevant  coaslderations  stich  H^^J^l" 
viduala  loKWledge,  activity.  cowdttKent, 
and  purpeee*  in  end  plaeea  for  »«vel* 
the  ©action  therefore  is  iM^t«ntly  not  a 
re«olation  •narrowly  drawn  to  prevent 
SS  auppoaed  evil\  cf.  Cantwell  v. 
Smiecticut,  310  U.S.,  •^^(5777^  bere 
m»   elsewhere,  prescieion  laiat  be  the 
teuehatone  of  legislation  ao  affecting 
baaic  freedovtt.  M^A.A.C.P.  v>  Bu<:ton, 
371  U.S.  at  438. 

AastBBing  that  there  ie  «  vital  national  policy  to 

be  accoBf»lished  through  the  control  of  narcotic  traffic, 

it  is  clear  that  su^s  interest  can  only  be  achieved 

through  a  statute  that  is  precisely  and  narrowly  drawn 

•«ch  that  the  freedm-  w^mtmi   to  each  citizen  through 

the  Fifth  mmOmmt  are  not  infringed  by  the  broad  and 

far  reaching  eonse<|oencea  of  an  inarticulate  statute.  It 

is  clear  that  Title  U.  U.S.C,  Section  1407,  prohibits 

all  travel  outside  the  United  States  to  any  place  for 

any  reason,  unless  one,  who  is  within  its  classification, 

has  registered  with  a  Custcaa  official.  Such  registra- 

tion  bears  no  relationship  to  the  activity  or  purposes 

contemplated  by  the  proepective  traveler  during  his 

Journey  and  its  only  possible  intent  is  to  facilitate 

the  surveillance  and  observation  of  those  who  sd^t 
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possibly  bs  ifivolvsd  In  th«  illicit  intsrastlonsl  traffic 
io  drugs* 

tlM  trial  Jtsdge   iMlcmtmA  ^Nittbls  statute  iMds 
to  ttm  dis«ov«ry  of  asreatles  siid  nsreotie  traffic  as  wall 
am   provldlag  a  nethad  ^jliarcby  the  Gtrwanmsut  halps  narcotle 
tjsars  or  addicts  to  halp  thaasalvas  (K.T.»  p. 6).  Accapting 
aaeh  Jtistlflcatlcm  for  tha  statute  oa  Its  ova  SMnrits.  it 
nay  raadily  ba  saan  that  aona  of  tba  rationala  is  an 
aeeeptabla  nor  a  constitutional  basis  for  tha  iaplaownta* 
tioB  of  8t2€h  a  statuHa^  Accapting  the  trial  judga^s  state 
aMMt  that  the  statute  is  a  tool  in  tha  ri^«billtatioa  of 
narcotic  off^Eidars,  it  aust  ba  noted  that  travel  by  the 
restricted  class  of  persons  is  not  coo^letely  eliminated » 
since  travel  is  only  invalid  for  those  persons  who  fail 
to  roister  vith  a  Custons  official.  Follawlag  registra- 
tion, seta  stay  travel  m§  ha  pleases  indulging  in  me^j   type 
of  conduct  he  pleasae«  and  surely.  If  one  is  addicted  to 
narcotics,  the  taere  iispositlon  of  tha  xe<|ulrs»Kit  of 
registration  Is  not  going  to  cause  hie  to  forego  such 
addiction,  1!harafora,  tha  only  a«aalng  attributable  to 
st»&h  a  niiMnent  is  that  the  loprisoasMmt  for  failure  to 
register  as  provided  In  the  statute  will  initiate  a  with- 
drawl  9Xi6  complete  recovery  from  the  addiction  to 
aatrcotics. 

the  statute  is  plainly  pwutl  la  natura  and  rehabllia- 
tlon  of  narcotic  off^s^ers  throij^  in|>rlaoi»MHit  is 
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patently  vioUtlve  of  th«  Uglitli  AModMnt  of  tb€  Con«ti- 
t«cion  prohibiting  crvtml  «na  umiirual  p«nl«hi«(it.     Thli 
««•  tmco^iz^d  by  the  Snprmm  Ctoinrt  of  th*  Unit«d  St«te« 
In  Robingon  v.  California.   307  U.S.   660  (1^62)  Where  the 
court,  lo  holding  the  pmoBl  provisions  of  Section 

11721  of  the  Callfamta  Health  &  Safety  Code  lavalid. 


statied: 


'•It  ic  unlikely  that  any  State  at  this 
vaMnant  in  hiatory  imuld  attecspt  to  make 
It  a  crlwinal  offense  for  aperson  to  be 
ttantally  ill,  or  a  li^er.  or  to  be 
afflicted  with  a  venereal  diaeaae.     A 
State  ffdi^t  deteradne  that  the  general 
h^alt^  and  iielfare  re^iulre  that  victiiw 
of  theaa  «ad  other  huoan  afflictions  be 
dealt  with  by  coa^ulaory  traatMM^t 
involving  quarantine,  conflniwent  er 
semiestration,  but  in  light  of  contem- 
porary hifflMHtt  kaovledxe,  a  law  utoich  made 
a  criminal  offense  of  such  adlseaae 
would  doubtleae  be  universally  thoug^st 
^  ba  an  infliction  of  cruel  and  unusual 
^ualahiaesit  in  violation  of  the  Eighth 
a^  Fourteenth  Anendment* 

We  cannot  but  consider  the  statute 
bafore  us  as  of  the  ssna  cat^ory.  In 
this  Court  counsel  for  the  State  recog- 
niaed  that  narcotic  addiction  is  «a  ill- 
oasa.     Indeed,  it  is  apparently  an  ill- 
aaaa  which  oiay  be  contracted  innocently 
or  iavoluntarily-     ^^«  hold  thmt  a  State 
Imf  i^icb  ifl^risons  a  person  ti»is  at f  llc- 
tad  as  a  criminal,   even  though  he  has 
naver  touched  any  narcotic  drug  within 
the  State  or  been  guilty  of  any  irregular 
b^iavicMsr  there,  inflicta  cruel  an^i 
unusual  punishwsat  in  violation  of  the 
Fourteenth  itonndweut. 


Clearly  then  any  attes^t  to  characteriae  the  statute 
aa  rehsa>ilitation«-oriented  \«>uld  meet  the  mandate  that 


•13- 


rsD   .y  ooiMiJcfo 


iVOii    W»iSU 

X-a^^                            a/.a'i&JXA 

aM^  ift  #S 

^.   :J«rtr 

iS  vd 

9 

.P91JLV  jLaujuakWB  H 

^oimtmut  m  94  &t 

- 

■AjLjk^KjMK    -^  /^ f«j^.  I^  j^flifM 

ffJr.f^n* 

-.■  • 

:«».:.-,. 

•ffa  V           a.> 

i^ 

«a»i*^ii 

JAdi 

a*«B  ^li^vvr  HMSv 

ttUfePJD 


p«nal  provi«loiui  tot   narcotics  •d4tction  or  u««  «r«  vioUtivi 
of  th«  eoauititiitleatX  provision  *»«lMt  crwil  md   uautu*X 

puxiiahraieot* 

How»v«rp  if  th«  statute  i»  to  b«  con»tm«d  aa 
attanpting  to  pr^vaat  tha  laportatioo  of  narcotics  in  ordar 
to  protect  the  ptiblic  at  large  f«wB  the  afvils  aacowpanyias 
aaid  introduction,  then  tha  statute  violates  tha  provisions 
of  the  Fifth  AMfidnant  of  tha  Constitution  that  provides 
that  no  person  shall  be  re<|uli:^  to  iacriffiinate  hinself .  It 
i^paars  that  tha  purposes  ascribed  to  the  statute  in  this 
sense  could  ha  carried  out  only  hy  utiliaif^  the  registra- 
tion in  such  a  manner  that  further  observation  «sd  sur- 
vetilUiice  of  the  registrant  is  possible. 

•ma  case  of  imited  States  v^  Eraadlian,  155  F^Supp. 
914,  which  held  that  tha  statute  now  in  question  was  con- 
stitutional, discussed  tha  problem  of  self-incrimination 
involvad  in  registering  pursuant  to  Title  18,  O^S.C, 

Section  1407  mid   statad  that: 

•^The  privilaga  against  self-incrijBina- 
tion  tots  not  extend  to  matters  whlcii 
misht   t«id  to  incriminate  a  ^^^f".  ^ 
Sir  the  laifs  of  ««o^  i^?^?*'^^!*'"- 

i4aa. 

This  sa«»  reasoning  was  relied  upon  in  other  cases 
questioning  the  constitutionality  of  Title  18,  U.S.C, 
section  1407.  nm^f  MZ^LJ^^^^^^S^MBiSS.*  ^^  ^•^•^d  744 
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<l$5e),  and  Falaaa  v.  Uolfd  Stuf.  261  r«d  24  93  (1959). 

It  «lso  ibould  b<  fiotftd  that  th«f«  i«»»  €«•••  ^mv   r«llM! 

upon  by  th«  Uaitad  States  Attomay  Gaaaral  la  apposing  tha 

appallaat'a  Motion  to  Dlaolis  tha  ladlctnant  (C.T. »  p,   13} • 

Bovavar,  tha  csMm  of  Mtjtrphv  v.  watarfroat  Cmtr 

iilxlooag  Qj  nmt  rot/k.   37a  U.S.  52  (1964) »  halU  that  tfea 

prlvila<iga  agalaat  aali*iiierimliiatloa  protacta  a  pa^soa 

agaiaat  incrlaiaatiog  hiwialf  imdar  tha  lava  ot   a 

aovaralga  diff arant  trom  that  coapalllag  tha  lacrlmlnatliif 

atataisaat.  Itia  court  therala  statads 

*^m   rajaet~aa  unaupportad  by  hlatory  or 
policy  tha  davlation  from  that 
conatructlon  oaly  tacantly  adoptad  by 
tbl»  Court  la  Caitad  Statas  v.  Hurdock. 
8iipra«  aad  Faldaaa  v.^lMltad  StataaT^ 
supra •  f^!«  hold  that  tha  conatltwtiooal 
prlviladga  agaiaat  salf-lacrinliiatioB 
protaeta  a  stata  wltaaaa  agaiast 
liieriailiiatloa  iindar  ladaral  aa  vail  at 
itata  l$m  and  a  fadaral  witaaas  agaiaat 
lacrlBdnatloa  uodar  stata  as  wall  as 
fadaral  law. 

Although  tha  court  in  Unitad  States  v.  grao^liao. 
155  f.  Swpp.  914  (1957),  latarposad  that  no  crladBal  casa 
was  paadiag  and   that  ao  prosacution  can  ba  basad  upon  reg- 
istration alooa,  this  patently  bags  the  question  in  ll^t 
of  tha  decision  haiw!ed  down  by  this  very  court  la  Russell 
V.  United  States >  306  F^  2d  402  (9th  Cir.»  1962).  la 
striking  down  a  portion  of  the  Federal  Firearms  Act  »a 
being  violative  of  the  privilege  against  self-incriainatiofi 

the  court  statadt 
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'*It  h»M  b««fi  h«ld  that  th«  prlvllttdg* 
«g«ltt«t  ••If-locrliaiiuitlon  ext«ad«  to 
Iniocnatiofi  wld^h  iKml4  furalsb  a  llak 
In  the  chattn  of  •vld«nc«  n««d#d  to 
pros«c\it«  tb«  cUlmint  for  a  f«o«rfl 

1118.  Thi»  b«log  3o,   it  caonot  be 
4avbt«d  tliat  tfe«  prlvll«4s«  extwi^*  ^ 
lofoxMtlofi  wMch,  hy  operation  ^i 
atatuta»  pri^oa  £a«l«  aatabliahea  quilt. 
The  fact  that,  under  stated  clrc«R- 
itancea,  the  regiatrant  wmj  he  able  to 
eonvioce  the  Jury  that  hla  poaaeaaioo 
i^a  not  In  violation  of  the  Act,  ta 
iwiterlal.  the  prlviledge  »ay  hm 
claijMMl  hf  oae  vho  is  iooocent  hat  vho 
reaaooahly  could  fear  thet  diacloaure 
of  the  iafotBietloa  *w>uld  reaalt  m 
crimloal  charges  againat  ^1<^\«2 
moiild  have  to  defeod  ^^J^*'/*?.^ 
mtau  v>  United  Statea.   3A0  0.S.  159, 
ill.   n  l!i:iJt.  !^'iii.  ^'^  L.«d.  170, 

Similarly  «1*«  mtt^  Stmtea  Supreae  Court  held  la 

^.y^  .^  nnited  States.  341  ^.S.  479.  4i7.  that: 

*To  austeia  the  prlviledge,  it  need 
only  be  evident  Irott  the  ifl9>li- 
cations  of  the  question,  J-^^^.    .   ^ 
settlna  in  ^ich  it  is  asked,  that  a 
wponllvS  answer  to  the  question  or 
an  explanation  of  ^y  it  «««^^J^^ 

injurious  disclosiare  cowld  result, 
tirt  court  in  TT«ifciid  Statei>  ^-  £r«adiiwi.  155  f. 
Supp.  914  (1957),  Uk«^a  registration  purm^t  to  Title 
18,  0.S.C.,  section  1407,  to  the  filing  of  inco«  tax 
reLms  in  that  there  ^«a  i»o  threat  of  prosecution,  nor 
.  auhpoena  or  a  court  order  compelling  registration,  and 
that  the  only  possible  coercion  was  co«plianee  irith  the 

law. .11.«iniioq  sr  -r—  --   -^"^^^^^^^- 
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Actlvltl»»  Cootrol  Board,   3^2  U.S.   70  (1965).   la 

atrlklng  dmm  tha  tmqulrmsmat  that  individual  Mnbara  ol 

tha  CooMUiiift  Party  owat  raglstav^  atatad  thatt 

'*•••!£  tha  adnlcaioo  caimot  ba 
eoai^llad  in  oral  taatiaKHiy,  wa  do 
not  aaa  bow  eonpulaloa  in  vritlng  makas 

a  diffaranca  fur  eoaatitutlonal 
purpoaaa.'^ 

« * » 

*%.«tlia  <|%iaation  io  tha  incona  tax 
rattim  vara  nautral  on  thair  faca  and 
dlractad  at  tha  publia  at  larga.  but 
hara  thay  ara  dlractad  at  &  highly 
aalaefilva  group  Inharantly  auapa«t  o£ 
erimlnal  actlvitlas.  Fatitionert 
elaiaui  mrm  not  aaaartad  In  an  aaaan** 
tially  non-e rinlnal  and  regulatory 
araa  oi   Inquiry »  but  againat  an  in- 
<li2iry  in  an  araa  parsiaatad  idLth 
eriadnaX  atatutaa,  whara  raapoaaa  to 
«By  of  tha  fonoa  quastions  In  eoataxt 
night  Involva  tha  patitionara  In  tha 
a^tedaslon  o£  «  cn^ial  alanant  of  a 
crlaia,'' 

Thia  easa  ^«ant  on  to  hold  that  tha  aara  fact  that  tha 

adadaaion  %iould  provida  tha  author! tlaa  with  an   in- 

vaatigatory  laad  and  would  not  of  itaalf  ba  a  eoafaaaion 

or  adttlaalon  of  crladnal  activity »  it  vould  ba  suffia^U 

to  atrifca  tha  atatuta  raquiring  «u«h  raglatration. 

In  viaw  of  tha  Ifurghy  v>  vifatarfront  Com- 

cdaaionay  of  Haw  York.  37S  U.S.  52  (1964),  it  would 

tharafora  «^paar  that  no  statam^Eit  wMdrn  to  altiiar  fadaral 

or  atAta  authoritiaa  may  ba  uaad  which  would  fumi«h  an 

invaatlgatory  laad  or  an  alaoaat  or  lii^  in  tha  chain  of 
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«vld«ic«  n««i«d  to  ptom^utm   a  party  for  mlthmt   a  fadaral 
or  atata  erl»a.  without  grafting  tha  daclaraat  conplata 

iMBunity. 

tbm  tttandata  of  tha  Fifth  Aiaatiitaawt  of  tha  C«Mt- 
Itutloa  i»  cXaar-  no  nao  ahall  ba  co«paXlad  to  ba  a  wit- 
anas  againat  hia«alf  •  Tha  ra^iulraoant  of  raglatratia* 
purs^^t  to  tltla  U,   U.S.C,  Sactlon  1407,  claarly  vlo- 
latas  «il«  aonstltvtloaal  coamand.  Oaa  iiaad  look  oo 
fyrtfaar  than  tha  fadaral  law  to  ohaarva  that  raglatratlon 
providaa  tha  atithoritiaa  with  alt3aar  a  crucial  alaaant 
of  a  criaia,  a  Xtak  in  tha  chain  of  avidaaca  aaaded  to 
l^roaaeuta,  or  aa  iavaatlgatory  laad  in  puratiit  of  auch 

proaaautloo. 

Tbara  ara  variola  oaaifaatatloaa  of  diaobedlaiica 

to  ntla  IS,  U.S.C,  Sactioa  1407»  cospprlsad  of  tha 

feUowlAg: 

l-Attwaptlng  to  laava  tha  Oaltad  Stataa  without 

ir^atarla^l 

2-La«vlas  tha  IMitad  Stataa  without  ragiatarlagj 
3*Attaa?>tiag  to  «atar  tha  Unitad  Stataa  without 

raglatarlag; 

4-ttatarliig  tha  iMltad  Stataa  without  i^glatarlag; 
J-Attampting  to  iiotar  tha  Unitad  Stataa  without 
•urswdarlag  tl«  ragiatrati<»i  cartiftcatai  wd 
6-^tarliig  tha  Itoitad  Stataa  without  aurrand«nng 
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th«  r«gi«tratloii  certificate. 
Tfeu«,  an  «hBls«lon  and  r«gi«tratloii  aa  an  addict  t^tid   a 
uaav  ol  narcotics  upon  entering  the  United  Statee  m>uld  In 
turn  entail  an  adndialon  of  attes^tlng  to  and  leaving  tha 
Pnlted  States  without  registering  subjecting  one  to  the 
{penalties  laqf^oaed  by  the  statute  under  discussion.  Also,  it 
must  be  noted  that  once  a  party  has  registered,  past  records 

7 

could  raveal  that  the  party  in  question  has  failed  to 
register  on  other  occasions  when  he  left  the  country. 

Other  Federal  statutes  also  must  be  cited  in  that 
registration  pursuant  to  Title  IS,  U.S.C.,  Section  1407, 
would  provide  the  Federal  authorities  with  vital  evidence 
In  prosecuting  actions  theretsnder. 

Title  21.  O.S.C.,  Section  174  providing  ptmislaBwnt 
for  ssMiggllng  heroin  across  International  borders,  end 
Title  21,  U.S.C.,  Section  178,  providing  for  punishraent 
for  being  in  possession  of  opiu»  while  crossing  international 
borders,  are  exan^les  of  statutes  under  ^ich  appellant  «ay 
be  eonvleted  following  registration  at  an   international 
bordar.  maserous  cases  conaidared  in  this  court  have 
shown  that  goverraaent  attorneys  rely  on  use  or  s<^dictlon 
to  show  knowledge  of  the  preaeoce  of  contraband  in  a  vehicle. 
It  i^ears  Inescapable  that  the  use  of  registration  in  this 
nanner  is  a  clear  violation  of  the  principle  established 
by  this  court  in  Russell  v.  United  States.  306  F. 2d  402 
<9th  Cir.,  1962). 
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ft£»2(j^«^   i^-^q   «&&.£i^J3l2»^  ftftA  TCax&q  s  •duo  jahj  osjoa  Mi  Jijuh 
«l  iMXlfl^   MMf  floiltax/p  ai  x^^fl  ^<f^   ^^^^  Xa«v»k  hl009 
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Th««  mv   •  ■««*•«  <»'  G«ll«orol«  .tatut*.  -hleh 
pr.».nt  d.ng.r  to  on.  i*o  r.gi.tws  .t  th.  lnt.rn-tloo.1 
border,  th.  »o.t  obvious  ot  -hlch  I.  S.ctlon  U721  of  th. 
CUfornl-  H.«Uh  «i4  sal.ty  Cod..  »hieh  provid..  for 
p«.l.h-.nt  in   th.  .v.nt  th-t  on.  1.  found  to  b.  ».l-«  or 
und.r  tb.  influ.Bc.,  or  •kJict.d  to.  th.  u..  of  n.reotic.. 
Tb.  pr.r.«iul.it.  to  co.puUory  r.gi.tr«tlon  .t  th.  bord.r 
i.  th*t  on.  b.  •  u..r  of  or  •Wict.d  to  narcotic  drugs; 
thus  r.gi.tr.tloB  provid..  «>  adidsslon  of  a  crl-  und.r 
th.  California  la«  and  subjwts  th.  r.gi»trant  to  th. 
highly  probabl.  clrcuBStanc.  of  b.ing  prosecuted  for 
ob.ying  th.  cosnand  of  th.  1«  of  another  Jurisdiction. 
This  is  puraly  «.d  sli-ply  a  dir.ct  violation  of  th.  prlncip 
..tablishad  in  »..>r*.y  v-  Wat.rfronr  ros-l.ston.t  of  »«y 
York  Harbor.  378  U.S.  52  (196A). 

Anoth.r  Stat,  pros^ution  which  Igjit  «-nate  from 
r.gl»tr.tion  is  a  violation  of  Saction  11500  of  th. 
California  H.alth  and  Saf.ty  Cod..  «hich  pr^vid.s  for 
i«,ri.on».nt  of  up  to  10  yar.  in  th.  .tat.  prison  for 
p„,...io«  of  narcotics.  R.gi.tration  entails  an  «l-l«io« 
of  .itb.r  us.  of  or  addiction  to.  narcotics  and  although 
tb.  r.»i.t  ation  its.lf  do.s  not  «h.it  th.  po.s.asion  of 
narcotics,  it  doas  supply  th.  autfcoriti.s  with  an  Invastl- 
gatory  l.«l  which  fact  is  in  diract  violation  of  th.  rul.s 
.,tabli.h«>  in  >iK,...»n  and  1>rort»r  v.  Subv«:siv. 
.-,.^«M..  rontrol  Board  382  U.S.  70  (1965). 


-20- 


>iilv  ««M^  ti»l>ft  ten  tfSljHiSr^AMii^tf  a^ 

u$  fmm\  9iX  »f90  ^isl9  tmwrm  tix  nl  iMiiirflJlii^q 

:tftl^ll«    se^  to  0oM«t«bft  (Ml   SClblYAiWI  MllJaiMl90  >■'  ^^"^ 

■^jM'i^-6vt'4  ^uA.'-'i^  a<t.  9JMi«^  primpofia  •i4A4eiF9  ^Xl%JMf 

.^  «^4ll<MI«   to  WBi    MU    3t9   WUMMM   Mill   |flttffti# 

>«i3  )o  ti»^tsmXojbr  m  «1  WBfJbHttJIiWi 
cvw^  4!tMf  ,«fea5  trt«ijMi  tent  nCflMdl  ttJMiniJMH^^ 

tisar^dal*  baft  i^  m   ^ej  floJisibldka  so  t«  mif  «mMHI^  ipMli    is 

««#ft«(m  tda  #JMb«  a»A  mmi^  lt«e9l  m»l«»  tMiturir  iMH 

.(ewx)  §5  .a^tf  sue  m^oj?  Xj^^^uq^j  •■fjuf^iro/ 


e 

01 

11 

SI 

M 

61 
Bl 
Ti 
8! 
C 


ss 


Section  23105  of  th«  Cflllfomia  V«Klcl«  CxmI*  >r«««»t« 
another  danger  to  one  yik\o   registers  at  the  International 
border*  Thla  particular  statute  provides  for  prosecution 
for  driving  a  vehicle  ^hile  being  addicted  to  narcotics.  It 
seeas  highly  possible  that  registration  would  provide  the 
Calif am la  authorities  with  a  vital  element  in  their  investi- 
gatory procedures  subjecting  appellant  to  a  risk  which 
violates  the  principles  adopted  by  the  United  States 

Supreme  Court. 

Perhaps  the  greatest  danger  confronting  appellant 
had  he  regis ter^wi  was  a  proceeding  under  Section  3100,  et 
seq.  of  the  California  Welfare  and  Institutions  Code 
(forwerly  Sections  6500,  et  seq.,  of  the  California  Penal 
Code),  This  Section  provides  that  a  person  not  charged 
with  a  crisme  «ay  be  Involuntarily  cooaaitted  to  a  state 
facility  for  the  treatiaent  of  narcotic  addiction  for  a 
period  up  to  10  years*  Since  the  incarceration  is  involun- 
tary, it  sesans  higjbly  unrealistic  to  assert  that  a  person 
could  be  so  in8titutionali«ed  without  providing  hi©  with 
the  full  measure  of  his  constitutional  rights.  Although 
the  California  Suprana  Court  has  upheld  the  eonstltutional- 
ity  of  the  statute  providing  for  involuntary  c<MBBiitt»ent 
of  persons  not  charged  with  a  criae,  that  court  has  also 
recogni^ied  that  tlwre  Mrm   nmstrous  safeguards  for  one  in 
such  a  proceeding,  including  corapulsory  arraignment,  the 
right  to  have  counsel  appointed  if  the  respondent  be  an 
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lodlg^cit  «o4  tkm  rlgbt  to  b€  pe^rfioxsally  present  at  all 
stagas  of  the  procaadlags .     In  People  v.  Vietor,  4?  CmX, 
Rprr.  199  (196S)t  tha  Callforoia  Suprama  Court,   In  discusslolg 
tba  rldEhtsi  of  ona  iacad  with  poa«ibIa  committmaat  to  a 
state  institution,  madle  the  following  r>ertlnent  observational: 

''••.la  am  earlier  stage  c^f  the  Grogs  case 

(Ggoaa  V,    Guperiu^'  €^^?rt)    (1954)   '/?  Cal.^d 
KB,  a2I  (5a»5b),   2)U  f.2d  1023),   the 
petitioner®  sought  nmnc^ate  to  caatpel  !>r«» 
paration  at  tVte  state's  escpense  of  trans- 
crl|>ta  at  the  pircceedinf^  In  which  be  ^-af 
adjudged  &  scmjtal  psychopath.     y«  granted 
the  relief  prayed  for,   feasonlng  a$  follows: 
"Ifha  pro<i«edlQg  Is  not  strictly  a  criminal 
case...   yet  it  le   to  b*?  noted  it  ha??   ^oise 
of  the  feattireu  pertinent  to  such  cages. 
'Xhm  state  i«  defendant *sr  opponent.     The  one 
•<»2^t  to  be  declared  a  sexual  poychopatb 
1«  entltle<l  to  bjiil  pending  determlmitlon. 
{Cit«tion£k ) .     He  in  «» titled  tobe  present 
at  the  bearing  tmd  i£  be  bus  no  cavtn,Ha1    the 
court  may  appoint  one  for  him  or  order  the 
public  d«ieuder  to  serve.    [Clt4itlDr»s].     Hie 
liberty  is  at  «tak«.     Since  thcjsc  things 
are  mattftra  pertaining  to  the  protection 
and  rights  of  a  per55on  siallar  to  ane 
involved  in  «  criminal  case  ve  believe  he 
falls  id  thin  the  terms  of  Section  69952 
of  the  GovernEEiant  Code   [providing  t&r.  pay- 
VMmt  of  traaacript  fees  out  of  the  ceiinty 
treaa^try].     S«se  in  Ee  ?a5^va,   31  Csl.2d 
50$,    {190  F.2d  $04];  People  v.   Siaith.   34 
Cal!2d  4^V9   [211  P.  2a  3^1.     §fallar  con- 
aiderationji  obtain  bare  and  lead  ua  to  the 
Basm  conclusion,   i.e.,   diat  person*  in- 
voluntarily coiamitted  to  the  custody  of 
tiie  0iractor  of  Ccrreetlcn^?  und^r  this 
progr«ft  have  the  right  to  a  free  transcript 
on  an  appeal  irosf;  tbe  order  cf  ecsaadttaent.'' 

tbarafora,  althmagh  the  proceedli^  i«  neither  9^4c»lly 
p«iial  nor  vtwlly  civil,  the  courts  have  cecogni«ed  that  the 
procaadlag  is  af  stich  a  nattire  that  ri|^t8  afforded  to  (>oa 
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under  a  crlalaAl  prciCMidlng  «r«  •quaXly  applleabic  in  « 
proc««dlfig  lii«tlg|it«d  fur  ths  purpoc«  of  bxvlng  on«  Invol- 
untarily ccrardtted  to  a  facility  daslgaated  by  tha  Dttpast- 
aiant  of  Corrections  of  tha  Stata  of  California*  It  wwrn* 
Ineneapable  that  the  prlvllegt  against  aalf-lncrlmliiation 
la  a^^ially  applicable  In  the  connlttaiant  proc#adlng  ainca 
tba  other  rlgbts  ^Icb  bava  baan  racognlzad  wou7d  b«  of 
little  consequance  If  the  fisll  coa^laaaxit  of  criminal 
safeguards  ^fere  not  guaranteed.  A  aalectlve  approach  ma 
to  the  rights  to  be  granted  one  in  appellant's  situation 
would  repreaeat  an  arbitrary  and  unreasonable  claaalfiea* 
tlon  th«  effects  of  which  dilute  the  rights  vhich  are 
granted  by  the  very  fact  that  slailar  rights  are  denied. 

The  correctnecs  of  this  position  was  recognised  by 
the  United  Statefi  Huprane  Coiurt  as  early  as  1^86  In  Boyd 
V.  United  States,  116  U»S.  616  (ISfed),  in  ^tcb  it  was 
held  that  the  Fourth  asuA  Fifth  ^OMMidttent  protectloaa 
against  unreasonable  searches  and  seizures  mn^   against 
Goa|»ul8ory  aelf-lncrlmination  applied  to  civil  forfeiture 
actiona.  The  cmirt  therein  stated: 

"For  the  'unreasonable  searches  and 
aelsurea*  coi^Seaaed  in   the  Fourth  Asiead- 
Bient  are  alsK^st  alwaya  atfide  for  the  pur- 
poae  of  coa^elling  a  isan  to  give  evidence 
against  hiawelf »  which  in  criminal  cases 
is  eondcwMd  in  the  Fifth  ^sattndBteat;  mod 
compelling  a  laan  *ln  a  criminal  case  to 
be  a  witness  against  hl]Rself\  ^Ich  is 
coadeained  in  the  Fifth  Aatt&dswat,  throve 
lll^t  on  the  question  as  to  ^ifhmt   is  an 
*uarejuioEiable  search  and  seizure*  within 
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thm  wmmOiiog  ot   tho  Fo^trth  itemiamt .  And 
wc  h«v«  b««n  -jnabl«  to  p«rc«lir«  that  th« 
•«lsur«  ot   a  aim's  private  books  and   jsapara 
to  be  ut*4  in  r»ld«nc«  against  hi«  i«  »u^ 
•tantlally  dlflarant  from  eoni^alXlas  ^^»  ^<» 
be  a  '4it»asa  against  hlmaalf .  ^^«  think  It 
If  wlthlB  tha  clmmx   iatant  and  meaning  of 
t^^ose  tarm«.  We  are  also  clearly  of  opinion 
that  proeaedlnaa  instituted  for  the  pur- 
j>c*se  of  declaring  the  forfeiture  of  a  ««  • 
property  by  reason  of  offensea  voBudtteri  by 
him,  though  they  «ay  be  civil  in  form,  are 
in  their  nature  erislnal. 

...If  the  governaant  prosecutor  elects  to 
waive  an  indictment,  and  to  file  a  civil 
Infomatlon  against  the  claiaMmts-that  is, 
civil  in  f cna-  can  he  by  thi«  device  take 
from  the  proceeding  its  criminal  aspect 
aadi  ^erjrlv3  the  claljnents  of  their 
lanattltles  as  citlasens.  and  extort  Iron 
thera  a  prodxctlon  of  their  private  papers, 
or,  as  an  alternative,  a  confession  of 
guilt?  this?  canm>t  be.  The  information, 
though  technically  a  civil  proceeding,  is 
in  aubatance  and  effect  a  criminal  o«w. 
As  shoim  in  the  close  relation  between  the 
civil  end  criminal  proceedings  on  the 
a«M  statute  in  such  cases,  we  may  refer 
to  the  recent  case  of  Coffev  ^. /^tt^fcoj 
States.  ante>  436;  in  %*tch  we  oecided 
Itiiit  an  acquittal  on  a  criminal  Jnforaa- 
tlon  ^M   a  good  plea  In  bar  to  a  civil 
inforaiation  for  the  forfeititre  of  goods, 
arising  vsp^n   the  s«fte  acts*  A«,  therefore, 
suits  fur  penalties  and  forfeitures  in- 
curred by  the  Gonmisslon  of  o^^*®***  .  , 
aaalnst  the  law  are  of  this  crw*«^-5™i»** 
aSture,  we  thitdc  ^at  they  are  ^^h^^  ^^* 
season  of  crlssinal  procee<*ii^«  fotBlx   tne 
purposes  of  the  Fourth  AsMnidnent  of  the 
Constitution,  and  of  that  portion  of  the 
Fifth  ^nen^foieat  wMeh  <l^clayes  that  no  per- 
son shall  b«  coopelled  in  any  criminal 
ease  to  be  a  witness  against  hiisself  |  and 
we  are  further  of  the  opinion  that  a  cosi- 
pulsorr  production  of  the  private  books 
and  papers  of  the  crwner  of  goods  sought 
to  be  forfeited  in  such  a  suit  is  «««;.-, 
palling  him  to  be  a   witness  against  hiJB«»ix 
within  the  aeanlng  of  the  Fifth  ioM^nent 
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to  th€  Cifni«tltistloo,  and  i«  th«  equivalent 

1  ol  «  Bmmtch  and  eajature*  and  an  unraaaon'* 

abla  aaareli  4»d  aaiisura*  wlchln  tha  naaniiig 

2  o£  Cha  Fayrtb  ^^^jnaodmant'^   1X6  ll«S.   633* 

635. 
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Thla  prlncit>l«,  as  9*t   forth  hy   tha  Staprana  Court  in 
1886,  waa  raltar«ta<5  as  recaatly  as  1965  In  19Sb  Plymouth 
Sadan  v.  PemiayXvanla.  3S0  U.S.  693,  holding  that  tha  coe- 
•titutlonal  aRcluslonary  rule  applies  to  state  Havfalture 

pToeemMjBi§;9  * 

A|»pallant  mibedts  that  the  foregoing  author5tla»  paxnlt 
no  ether  conclusion  than  that  refjuiring  the  apjpellant  to 
register  purffuant  to  Title  la,  U.S.C*  Seetlon  1407, 
claarly  eontraveaad  hla  privilege  against  gelf-lncriaina* 
tion. 

VI  • 

for  the  foregoing  raaaona,  it  la  reapactfully  suh- 
wLttad  that  conviction  of  ani^ellant  should  be  revareed 
m^d   the  causa  remanded  Tcith  inntructions  to  dioaiise. 


,4N«f«e<^iully  suh»ittad: 


Attorney*  for  Apj^Ukt  WILLIAM 

mMABS}  aoss    / 
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FICATS 


I,  DdUU)  H.  FlUOMAN,   c«rtify»   la  coaa«c£ioa  wltb 
the  preparation  of  tht«  briaf .  I  hav«  exanlii*^  R%il««  18 
and  19  of  th«  Untt4i4  StAt«8  Court  of  Appeals  for  tb« 
Ninth  Circuit  and  that,   in  wy  opialoa,   th«  ioragolnt 
briaf  is  in  full  coBpUtociTlfith  these  Rulaa. 


•2^- 


•*?- 


TitU  1^,  U.S*C,   S«ctli>n  1407j   Border  cros«l£ig-a«rcotl€ 

*ddlet«  And  violators 

"(«)  IB  ord«r  furtl:i«r  to  give  mttect   to  th©  obXl- 
gations  of  tba  TJnited  States  p^Irsua^t  to  the  IUgu« 
coav«iitio«  of  1912,  proclaijmd   a»  a  treaty  on  March  S, 
15X5  (38  St&t.  1912),  and  the  limitation  c  ion  of 

1931,  proclaiwad  as  a  treaty  on  July  10,  1>  ..^  v^^o 
rtat.  1571),  and  in  order  to  fecllltat*  wore  effective 
c(^trol  of  th«  lotamatiofial  traffic  in  narcotic  druga, 
aad  to  orevent  th>3  spread  of  drug  addicti^a,  no  citi- 
aan  of  kba  Ualtad  States  who  is  addicted  to  or  waea 
narcotic  dru^>-,  as  d«?flacd  In  section  4731  uf  the 
iBteraal  Raventia  Code  ot   195A,  aa  aMBi^id  (except  a 
paraaD  using  «uch  narcotic  drisge  aa  a  restxlt  of  sick- 
n^aa  or  aeeldeot  or  injury  mad   to  T*feo»  aych  narcotic 
drvg  i&   b<*lng  furnished,  prascribed,  or  a^inl stared 
in  good  faith  by  a  duly  licensed  i^ysiclan  in  «*^^«0" 
^axkCi^  upon   such  perfiion,  Sn  the  coinrse  of  his  pro  tea - 
sional  practice)  or  v*ho  haa  be©«  eoafvlcted  of  a  vlola- 
tiua  o£  at^y  of  the  narcotic  or  marihuana  las^s  of  the 
lilted  Statea,  or  of  any  *^tat«  thereof,  the  penalty 
for  *i?hich  Is  lisprisom^nt  for  tsove   than  one  year, 
ahalX  depart  f roa  or  enter  Into  ar  atteaept  to  depart 
fr<Mi  or  enter  into  the  IJnlted  Statee,  unless  svch 
neraon  reglatera,  und^r  such  rulea  Bja4   regulation* 
aa  «ay  be  proi-crlbed  by  the  Secretary  of  the  Ireaaury 
Ith  a  cuafeocw  official,  agent,  or  ewployee  at  a  point 
of  entry  or  a  border  customs  station.  Unle®.*s  otl^er- 
wlsa  prohibited  by  las?  or  Federal  regulation  r^uch 
euatoma  official,  agent  or  ^aployee  shall  Issue  a 
««rtifloate  to  any  aucb  person  department  from  the 
Uaiteo  Statea;  and  such  person  shall,  upon  retiirniag 
to  the  United  Statea,  aurrender  such  certificate  to 
the  cuatowa  official,  agant,  or  esanloyss  pra««nt  at 
the  p««ct  of  entry  or  border  custoiaa  Btatlon. 

(b)  l^lhoever  violatea  any  «.f  the  provlaioaa  of  this 
aaction  shall  be  punisbad  far  each  such  violation  by 
m   fine  of  not  mora  than  $1,0C0  or  liHprl8<^»n»eDt  for 
not  leaa  than  one  aore  more  thm   three  yt«J«»  J^^J^^p- 
Added  July  18,  1956,  e,62f .  Title  II,  ^  201,  70  Stat. 
57V^ 
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NO.     2  15  5  9 
IN   THE   UNITED   STATES   COURT  OF   APPEALS 
FOR    THE   NINTH  CIRCUIT 

WILLIAM  EDWARD   ROSE, 

Appellant, 
vs. 
UNITED  STATES   OF   AMERICA, 

Appellee. 

APPELLEE'S   BRIEF 


I 
JURISDICTIONAL  STATEMENT 


This  is  an  appeal  from  the  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  California,    adjudging 
appellant  to  be  guilty  as  charged  in  a  one-count  indictment  following 
a  non-jury  trial. 

The  offense  occurred  in  the  Southern  District  of  California. 
The  District  Court  had  jurisdiction  by  virtue  of  Title  18,    United 
States  Code,    Sections  1407  and  3231.     Jurisdiction  of  this  Court 
rests  pursuant  to  Title  28,    United  States  Code,    Sections  1291  and 
1294. 


1. 


II 

STATEMENT  OF    THE   CASE 

Appellant  was  charged  in  a  one- count  indictment  with  failure 
of  a  narcotic  addict  and  user  (American  citizen)  to  register  and 
surrender  a  registration  certificate  upon  return  and  entry  into  the 
United  States  at  the  port  of  San  Diego  (San  Ysidro),    California,    in 
violation  of  Title  18,    United  States  Code,    Section  1407  [C.  T.    3].   - 

Appellant's  Motion  to  Dismiss  or  Set  Aside  Indictment  was 
denied  on  August  1,    1966  [C.  T.   4;    Supplemental  Record,    p.    2]. 
Court  trial  commenced  on  August  16,    1966,    before  United  States 
District  Judge  Fred  Kunzel,    and  appellant  was  found  guilty  as 
charged  on  that  date  [R.  T.    4-6].   H./ 

Thereafter,   on  September  8,    1966,    imposition  of  sentence 
was  suspended,    and  appellant  was  placed  upon  probation  for  five 
years  [C.  T.    16].     He  subsequently  filed  a  timely  notice  of  appeal 
[C.  T.    17]. 


Ill 
ERROR   SPECIFIED 

Appellant  has  specified  the  following  points  upon  appeal: 
"1.  The  District  Court  erred  in  failing  to 


1_/  "C.  T.  "  refers  to  the  Clerk's  Transcript. 

2]  "R.  T.  "  refers  to  the  Reporter's  Transcript  on  Appeal. 

2. 


strike  from  the  indictment  the  portion  thereof  alleging 
that  defendant -appellant  was  a  'user'  of  narcotics. 

"2.  The  District  Court  erred  in  failing  to 

dismiss  the  indictment. 

"3.  The  statute  under  which  defendant- appellant 

was  indicted,    tried  and  sentenced,    to-wit:    Title  18, 
U.  S.  C.  ,    Section  1407,    is  unconstitutional  in  whole  or 
in  part  when  applied  to  appellant."     (Appellant's  Opening 
Brief,    p.   4.  ) 

IV 
STATEMENT  OF   THE   FACTS 

Appellant  entered  the  United  States  from  Mexico  at  San 
Ysidro,    California,   on  May  29,    1966.     He  failed  to  register  under 
Title  18,    United  States  Code,    Section  1407.     At  that  time  he  was  a 
citizen  of  the  United  States  [C.  T.    14-15]. 

Appellant  was  examined  by  Dr.    Paul  R.    Salerno  on  the  same 
date.     Dr.    Salerno  observed  three  recently-made  needle  marks  and 
five  other  needle  marks  upon  appellant's  arms,    made  other  observa- 
tions,   and  concluded  that  appellant  was  under  the  influence  of  nar- 
cotic drugs  at  the  time  of  the  examination.     There  was  a  stipulation 
concerning  Dr.    Salerno's  qualifications  as  an  expert  in  the  matters 
involved  in  his  testimony  [C.  T.    14-15]. 


3. 


V 
ARGUMENT 


A.  SECTION  1407  OF    TITLE  18,    UNITED 

STATES   CODE,    IS  NOT   UNCONSTITU 
TIONALLY   VAGUE. 


Appellant  contends  that  Section  1407  is  unconstitutionally 

3/ 
vague  in  regard  to  the  term,   "user".   —      This  argument  was  rejected 

in  Palma  v.    United  States,    261  F.  2d  93  (5th  Cir.    1958).     In  Palma 


the  appellant  unsuccessfully  argued  that  Section  1407  and  the  regu- 
lations pursuant  thereto  "fail  to  define  a  proper  standard  of  guilt  by 
being  vague  and  indefinite.    .    ."  (note,    pp.    94-95).     The  appellant's 
brief  in  Palma  reveals  that  the  question  of  alleged  vagueness  of  the 
user  term  was  raised  in  that  appeal.   _' 

The  "uses"  term  compares  favorably  v/ith  many  other  words 
and  phrases  which  have  been  upheld  by  the  United  States  Supreme 
Court  when  attacked  upon  the  ground  of  unconstitutional  vagueness. 
A  collection  of  a  number  of  these  cases  appears  in  Jordan  v. 
DeGeorge,    341  U.S.    223,   footnote  at  pp.    231-32  (1951). 

Since  it  is  not  difficult  to  conjure  hypothetical  factual  situa- 
tions in  which  nearly  any  criminal  statute  may  be  assailed  with 


3_/  The  statute  actually  employs  the  term,   "uses". 

4/            It  is  a  proper  practice  to  refer  to  appellate  briefs  in  order 
to  determine  whether  a  particular  question  was  raised  upon 
appeal,    e.g..    Murphy  v.    Waterfront  Comm'n.  ,    378  U.  S.    52,    65-66 
(1964);    Karrell  v.    United  States,    247  F.  2d  706,    709-10  (9th  Cir. 
1957).  
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allegations  of  uncertainty  or  ambiguity,    it  is  not  surprising  that  the 
courts  have  placed  a  narrow  interpretation  upon  the  vagueness  doc- 
trine.    Thus  it  has  been  held  that  alleged  uncertainty  of  language  in 
one  criminal  statute  "goes  not  to  the  sufficiency  of  the  statute,    but 
to  the  adequacy  of  the  trial  court's  guidance  to  the  jury  by  way  of 
instructions  in  a  particular  case". 

Scales  V.    United  States,    367  U.  S.    203,    223(1961). 
In  Jordan,    supra,    the  United  States  Supreme  Court  held 
that  "difficulty  in  determining  whether  certain  marginal  offenses  are 
within  the  meaning  of  the  language  under  attack  as  vague  does  not 
automatically  render  a  statute  unconstitutional  for  indefiniteness" 
(at  p.    231). 

This  Court  has  held: 

"The  fact  that  in  some  cases  it  may  be  difficult  to 
determine  the  side  of  the  line  on  which  a  particular 
fact  situation  falls  is  not  sufficient  reason  to  hold 
the  language  too  ambiguous  to  define  a  criminal 
offense.  " 

Turf  Center.    Inc.    v.    United  States,    325  F.  2d  793, 
795  (9th  Cir.    1963). 
If  a  blanket  indictment  of  vagueness  would  be  sufficient  to 
nullify  all  statutes  containing  a  hint  of  uncertainty  of  meaning,    then 
we  would  no  longer  be  able  to  state  that  the  interpretation  of  statutes 
is  a  vital  function  of  the  courts.     However,    it  should  be  added  that 
appellee  does  not  concede  that  the  "uses"  term  is  uncertain  or  vague. 
Furthermore,    assuming  arguendo  that  the  "uses"  term  is  unconstitu- 

5. 


tionally  vague,    appellant  may  not  complain,    because  the  conviction 
may  rest  upon  the  alternative  ground  that  appellant  was  a  narcotics 
addict.     The  "user"  term  would  then  be  surplusage.     Surplusage  in 
an  indictment  may  be  disregarded  as  immaterial. 

Ford  V.    United  States,    273  U.  S.    593,    602(1927). 


B.  SECTION  1407  OF    TITLE    18,    UNITED 

STATES   CODE,    DOES   NOT  VIOLATE 
THE    PRIVILEGE   AGAINST   SELF- 
INCRIMINATION. 


Appellant  contends  that  the  registration  requirement  of 
Section  1407  violates  the  Constitutional  privilege  against  self- 
incrimination.     The  courts  have  consistently  held  otherwise. 
Reyes  v.    United  States,    258  F.  2d  774,    778-82 

(9th  Cir.    1958); 
Palma  v.    United  States,    supra,    2  61  F.  2d  93,    95 

(5th  Cir.    1958); 
United  States  v.    Eramdjian,    155  F.    Supp.    914, 
925-29  (S.  D.    Cal.    1957).    -' 


bj  The  question  of  the  constitutionality  of  Section  1407  is  also 

before  this  Court  in  four  other  cases  pending  at  the  time  of 
the  preparation  of  this  brief: 

Sharon  Jeanne  Weissman  v.    United  States,  No.  19974; 
Jimmie  Merl  Mason  v.    United  States,    No.    20233; 
Conrad  Allen  v.    United  States  District  Court, 

No.    20948; 
Willie  Ray  Spain  v.    United  States,    No.    20888. 

6. 


Appellant  contends  that  the  law  has  changed,    citing  a  number 
of  cases,    including  Murphy  v.    Waterfront  Comm'n.  ,    378  U.  S,    52 
(1964);    Russell  v.    United  States,    306  F.  2d  402  (9th  Cir.    1962); 
Hoffman  v.    United  States,    341  U.  S.    479(1951);    and  Albertson  v. 
Subversive  Activities  Control  Board,    382  U.  S.    70  (1965).     Each  of 
these  cases  will  be  discussed  below  in  order  to  analyze  their 
possible  impact  upon  the  decisions  in  Reyes,    Palma  and  Eramdjian. 


1.  The  Effect  of  Murphy  v.    Waterfront 

Comm'n. 


Murphy  holds  that  the  self-incrimination  protection  includes 
answers  sought  in  a  state  proceeding  if  those  answers  tend  to  in- 
criminate the  witness  in  connection  with  a  Federal  criminal  statute. 
The  decision  also  holds  that  the  same  rule  applies  where  the  Federal 
government  compels  testimony  which  would  be  incriminatory  in 
connection  with  state  criminal  legislation  (p.    53,   note  1). 

There  are  several  reasons  for  rejecting  the  theory  that 
Murphy  has  silently  overruled  Reyes  and  Palma.     In  the  first  place. 
Murphy  does  not  apply  to  Section  1407  because  registration  under 
that  statute  does  not  involve  the  admission  of  commission  of  any 
state  crime.     Registration  is  required  of  citizen  narcotic  addicts, 
users,    and  prior  convicted  violators.     It  is  not  a  crime  in  California 
to  have  the  status  of  an  addict  or  user.     While  it  is  a  misdemeanor 
to  use  narcotics  in  California,   -/  the  Section  1407  registrant  admits 


6/  California  Health  and  Safety  Code,    Section  11721. 
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no  use  within  the  state.     Proof  of  venue  is  essential  in  a  California 
criminal  prosecution. 

People  V.    Parks.    44  Cal.    105  (1872). 
Appellant  is  incorrect  in  his  assertion  that  it  is  a  California 
crime  to  be  addicted  to  the  use  of  narcotics  (Appellant's  Opening 

Brief,   p.    20). 

Robinson  v.    California.    370  U.  S.    660.    667(1962). 
Appellant  states  that  "Perhaps  the  greatest  danger  confront- 
ing appellant  had  he  registered"  was  a  state  commitment  for  treat- 
mentfor  narcotic  addiction.   -'     However,    such  a  proceedmg  is 
civil  in  nature,    not  criminal. 

In  Re  De  La  Q,    59  Cal.  2d  128  (1963),   cert,    denied, 

374  U.S.    856  (1963); 
1  San  Diego  Law  Review  68-69. 
A  careful  reading  of  the  United  States  Supreme  Court  deci- 
sion in  Robinson,    supra,    leads  to  the  clear  conclusion  that  the 
Supreme  Court  also  regards  state  compulsory  confinement  and 
treatment  of  narcotics  addicts  as  a  civil  proceeding  (at  p.    665. 

note  7). 

There  can  be  no  self-incrimination  based  upon  fear  of  civil 

action  in  the  courts. 

Furthermore,    assuming  arguendo  that  registration  would 
involve  potential  self-incrimination  in  regard  to  state  law,    the 
remedy  would  be  in  the  protection  of  the  registrant  at  the  time  of 


7/  Appellant's  Opening  Brief,    p.    21. 
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the  attempted  testimony  in  the  state  court.     The  undesirable  alterna- 
tive would  be  the  elimination  of  Section  1407  in  the  face  of  the 

8/ 
"strong  presumption  of  constitutionality  due  to  an  Act  of  Congress",—' 

as  well  as  the  sacrifice  of  several  analogous  Federal  registration 

statutes,    depending  upon  the  inclinations  of  the  state  legislatures 

in  each  of  50  states. 

In  Murphy,    the  Supreme  Court  held  (at  p.    79)  that  the  wit- 
nesses in  the  state  proceeding  would  be  compelled  to  give  the  answers 
but  that  the  Federal  government  would  be  prohibited  from  using  the 
compelled  testimony  and  its  fruits  in  a  Federal  criminal  prosecu- 
tion.    A  similar  protection  could  be  invoked  in  regard  to  Section 
1407  in  the  unlikely  event  that  the  state  would  attempt  to  offer 
compelled  evidence  in  some  subsequent  criminal  protection.     Indeed, 
under  the  rule  of  Adams  v.    Maryland,    347  U.  S.    179,    181  (1954), 
this  protection  already  exists. 

In  Stone  v.    United  States,    357  F.  2d  257  (5th  Cir.    1966), 
the  appellant  contended  that  registration  under  2  6  U.  S.  C.  A.    4411 
and  other  statutes  might  serve  as  a  "link  in  a  chain"  in  regard  to 
past  crimes  under  another  Federal  statute.     The  Court  indicated 
(at  p.    259)  that  the  question  should  be  raised  at  the  subsequent 
trial. 

Even  if  it  be  assumed  that  Murphy  overrules  one  of  the 
arguments  in  Eramdjian  and  Reyes,    there  would  be  no  effect  upon 
the  other  alternative  arguments  expressed  in  those  decisions. 


\_l  United  States  v.    Pi  Re,    332  U.S.    581,    585  (1948). 
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2.  The  Effect  of  Russell  v.    United 

States  and  Hoffman  v.    United  States. 


In  Russell,    supra,    this  Court  held  that  the  firearm  registra- 
tion requirement  of  26  U.  S.  C.  A.    5841  was  unconstitutional  because 
the  registrant  would  necessarily  admit  possession,    and  "proof  of 
possession  establishes  prima  facie,    a  violation  of  that  section" 
(at  p.   411).     As  a  practical  matter,    every  registrant  would  admit 
prima  facie  guilt.     There  is  no  comparison  with  Section  1407,    be- 
cause no  Section  1407  registrant  admits  commission  of  any  crime 
(except  possibly  under  the  prior  convicted  violator  provision,    which 
is  not  under  attack  in  this  appeal). 

Appellant  also  quotes  the  "  link- in-the -chain"  discussion 
which  appears  in  Russell  and  Hoffman,    supra.     It  might  be  argued 
that  registration  would  provide  some  "  link -in-the- chain"  leading  to 
prosecution  for  another  crime.     This  argument  might  be  applied  to 
all  statutes  which  require  registration  or  the  completion  of  forms. 
To  carry  the  argument  to  its  logical  extreme,    if  California  should 
enact  a  law  requiring  persons  in  the  southern  part  of  the  state  to 
file  state  income  tax  returns  in  Los  Angeles  and  persons  in  the 
north  to  file  the  returns  in  San  Francisco,    it  could  be  argued  that 
the  Federal  income  tax  laws  would  be  unconstitutional  because  the 
compulsory  acquisition  of  the  Federal  taxpayer's  address  would 
provide  a  "link-in-the-chain"  in  a  state  prosecution  for  failure  to 
file  the  state  tax  return  at  the  specified  city.     The  Federal  tax- 
payer's involuntary  signature  also  might  be  a  "link-in-the-chain" 
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in  a  future  state  forgery  prosecution.     These  examples  demonstrate 
the  possible  consequences  of  an  unlimited  extension  of  the  "link-in- 
the -chain"  principle.     The  courts  have  not  gone  so  far. 

The  appellate  courts  have  recently  considered  several  cases 
in  which  the  appellants  unsuccessfully  raised  Fifth  Amendment 
contentions  in  connection  with  statutes  analogous  to  Section  1407. 
Under  21  U.  S.  C.  A.    176a,    and  Title  19,    United  States  Code,    Sections 
1459,    1461,    1484,    and  1485,    marihuana  which  is  imported  into  the 
United  States  must  be  declared  to  customs  officers.     If  it  comes 
in  by  vehicle,    a  manifest  is  required  under  19  U.  S.  C.  A.    1459. 
In  addition,    the  consignee  of  the  merchandise  must  make  an  entry 
in  writing  and  a  declaration  under  oath. 
19  U.  S.  C.  A.    1484; 
19  U.  S.  C.  A.    1485. 

Since  possession  of  marihuana  is  a  crime  in  most  jurisdic- 
tions,   including  California,    the  consignee  might  argue  that  the 
mandatory  documents  would  furnish  a  "  link-in-the-chain"  in  a  poten- 
tial state  prosecution.     However,    this  Court  recently  held  that 
21  U.  S.  C.  A.    176a  does  not  violate  the  self-incrimination  privilege. 
Browning  v.    United  States,    366  F.  2d  420,    422 
(9th  Cir.    1966). 

Under  26  U.  S.  C.  A.    4741  and  26  U.  S.  C.  A.    4742,    the  trans- 
feree of  marihuana  is  required  to  pay  a  special  tax  upon  each 
transfer  and  to  furnish  a  written  order.     One  copy  of  the  order  form 
is  preserved  in  the  records  of  the  internal  revenue  district.     It 
also  might  be  argued  that  these  statutes  tend  to  furnish  a  "lead"  or 
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"link-in-the-chain"  in  regard  to  future  state  prosecutions.     However, 
this  Court  held  that  2  6  U.  S.  C.  A.    4742(a)  does  not  violate  the  self- 
incrimination  privilege. 

Browning,    supra,    at  p.    422. 

The  Fifth  Circuit  held  that  26  U.  S.  C.  A.    4741  does  not  violate 
the  self-incrimination  privilege. 

Haynes  v.    United  States,    339  F.  2d  30,    31-32 

(5th  Cir.    1964),    cert,    denied,    380  U.  S.    924 
(1965). 

It  might  be  argued  that  these  cases  were  decided  upon  the 
theory  that  the  other  crimes  would  be  future  crimes.     However, 
this  is  not  the  case,    because  the  other  crimes  have  already  been 
committed  by  the  time  that  the  documents  are  required. 

Browning  and  Haynes  were  both  decided  after  Murphy  (June 
15,    1964). 

It  also  is  noteworthy  that  Reyes,    Palma  and  Eramdjian  were 
decided  long  after  the  "link-in-the-chain"  statement  appeared  in 
Blau  V.    United  States,    340  U.S.    159,    161,  in  1950,    so  this  argument 
has  already  been  held  inapplicable  to  a  Section  1407  registration 
by  this  Court  in  Reyes. 

3.  The  Effect  of  Albertson. 


In  Albertson,    supra,    the  Supreme  Court  applied  the  self- 
incrimination  privilege  to  the  statutory  requirement  of  registration 
by  Communist  Party  members  in  absence  of  registration  by  the 
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Party  itself.     However,    unlike  the  Section  1407  registration,   the 
registration  in  Albertson  would  have  practically  amounted  to  a  con- 
fession of  crime  by  every  registrant  under  the  provisions  of  18 
U.  S.  C.  A.    2385  and  50  U.  S.  C.  A.    841  and  the  conclusions  reached 
in  Communist  Party  of  United  States  v.    United  States.    331  F,  2d  807, 
812(C.A.  D.  C.    1963),    cert,    denied,    377  U.S.    968(1964),    and  the 
dissenting  opinion  of  Justice  Brennan  (author  of  the  Albertson 
opinion)  in  Communist  Party  v.    Control  Board,    367  U.  S.    1,    198-99 
(1961). 

Furthermore,    registration  in  Albertson  involved  self- 
incrimination  in  connection  with  potential  Federal  prosecution, 
while  Section  1407  does  not.     Appellant  cites  21  U,  S.  C.  A.    174  and 
21  U.  S.  C.  A.    178  and  suggests  that  a  registration  would  be  received 
in  evidence  under  these  statutes.     If  this  would  be  objectionable, 
the  objection  should  be  made  when  the  evidence  is  offered.     This 
appears  to  be  the  reasoning  applied  to  consideration  of  another 
statute's  constitutionality  in  Stone,    supra,    decided  after  Albertson. 

Appellant  also  states  that  registration  would  entail  an 
admission  of  commission  of  the  crime  of  failing  to  register  upon 
leaving  the  United  States  under  Section  1407.     However,    appellant 
has  not  shown  that  he  falls  within  this  classification. 

"A  litigant  can  be  heard  to  question  the  constitution- 
ality of  a  statute  only  when  and  insofar  as  he  at  least 
claims  to  be  damaged  by  its  operation.  " 

Atherton  V.    United  States,    176  F.  2d  835,    841 

(9th  Cir.    1949),    cert,    denied,    338  U.  S.    938 
13. 


(1950); 

citing:    Alabama  State  Federation  of  Labor,    etc.    v.    McAdory, 
325  U.  S.    450  (1945). 

A  third  distinguishing  feature  between  Alberts  on  and  the 
instant  case  is  the  fact  that  no  tribunal  is  available  under  Section 
1407  to  test  a  claim  of  the  privilege,    so  the  rule  of  United  States  v. 
Sullivan,    274  U.S.    259  (1927)  is  applicable.     In  Sullivan,    the  Supreme 
Court  held  that  where  one  claims  that  an  income  tax  return  called  for 
self-incriminatory  answers,    he  should  raise  the  objection  in  the 
return  but  could  not  refuse  to  make  any  return  at  all.     Albertson 
emphasizes  the  desirability  of  having  a  tribunal  act  as  "the  final 
arbiter  of  the  merits  of  the  claim"  of  self-incrimination  (at  p.    79). 
A  potential  Section  1407  registrant  may  not  silently  raise  and  hear 
his  own  claim  of  self-incrimination  and  then  rule  in  his  own  favor. 

In  United  States  v.    G rosso,    358  F.  2d  154,    164  (3rd  Cir. 
1966),    the  appellant  contended  that  the  wagering  tax  return,    required 
under  26  U.  S.  C.  A.    4401,    violated  the  privilege  against  self- 
incrimination  because  there  was  a  "possibility  of  exposure  to  prose- 
cution under  local  law"   (at  p.    164).     The  appellate  court  rejected 
the  contention  upon  two  grounds,    including  the  following: 

"if,    as  the  appellant  now  contends,    the  form  of 

return  would  call  for  the  disclosure  of  potentially 

incriminatory  information,    the  objection  should  have 

been  raised  in  the  return."    (at  p.    164). 
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Appellant  stands  in  the  same  position.     Since  G rosso  (March 
25,    1966)  and  Browning  (September  8,    1966)  were  decided  after 
Albertson  (November  15,    1965),    it  is  evident  that  Albertson  and 
prior  decisions  (including  Murphy)  do  not  require  the  emasculation 
of  Section  1407,   which  was  described  by  the  trial  judge  as  "one  of 
the  most  salutary  statutes  we  have  on  the  books  today"  [R.  T.    6]. 


C.  SECTION  1407  OF  TITLE  18,    UNITED 

STATES   CODE,    DOES   NOT  UNCONSTI- 
TUTIONALLY  RESTRICT   THE   RIGHT 
TO  TRAVEL. 


The  mere  requirement  of  filling  and  surrendering  a  regis- 
tration certificate  does  not  constitute  a  violation  of  the  right  to 
travel. 

Reyes,    supra,    258  F.  2d  774,    778,    782-83  (footnote). 
"  'The  right  to  travel  is  not  an  absolute  one, 
free  of  all  restraint  or  regulation.  '  " 

Reyes,    supra,    at  783  (footnote). 
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VI 
CONCLUSION 

For  the  foregoing  reasons,    it  is  respectfully  submitted  that 

the  judgment  in  the  Court  below  should  be  affirmed. 

Respectfully  submitted, 

EDWIN    L.    MILLER,    JR.  , 
United  States  Attorney, 

PHILUP  W.    JOHNSON, 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/         Phillip  W.   Johnson 

PHILLIP   W.    JOHNSON 
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STATEMENT  OF  JURISDICTION 
This  action  was  prosecuted  in  the  United  States 
District  Court  for  the  District  of  Montana,  Missoula 
Division,  under  the  provisions  of  28  U.S.C.,  Section 
1332.  The  jurisdictional  amount  and  diversity  of 
citizenship  were  admitted  to  exist  through  allega- 
tions in  plaintiff's  Complaint,  (Tr.  p.  2)  and,  ad- 
missions in  defendants'  Answer.  (Tr.  p.  5) 


IR. , 


90012 


— 2— 

The  action  was  for  declaratory  judgment  pursuant 
to  the  provisions  of  28  U.S.C.,  Section  2201. 

This  court  has  jurisdiction  of  this  appeal  pursuant 
to  the  provisions  of  28  U.S.C.,  Section  1291,  and  28 
U.S.C,  Section  129Ji..  The  appeal  to  this  court  was 
perfected  in  compliance  with  Federal  Rules  of  Civil 
Procedure,  Rule  73,  et  seq.;  and  the  rules  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
(Tr.  pp.  30,  et  seq.) 

STATEMENT  OF  THE  CASE 

This  appeal  is  taken  from  the  decision  of  the  Hon- 
orable Russell  E.  Smith,  United  States  District  Judge, 
set  forth  in  the  Opinion  in  Civil  No.  1120,  United 
States  District  Court  for  the  District  of  Montana, 
Missoula  Division,  (Tr.  pp.  22,  et  seq.)  and  the  Judg- 
ment entered  thereon  on  the  15th  day  of  November, 
1966.    (Tr.  p.  29) 

This  appeal  raises  no  issue  or  controversy  over  any 
of  the  relevant  and  material  facts. 

Prior  to  the  year  1964,  the  Appellant,  who  we  shall 
hereafter  refer  to  as  Wyoming  appointed  Robert  L. 
Everhard  as  its  agent  in  Granite  County,  Montana. 
(Tr.  pp.  22,  23)  The  agency  relationship  between 
Everhard  and  Wyoming  was  formed  through  Wyo- 
ming's "Standard  Agent's  Agreement."  (Tr.  pp.  18 
through  21) 

Some  time  prior  to  January  24,  1964,  Curtis  L. 
Smith  (one  of  the  Appellees)  sought  out  Everhard 
and  told  him  that  he.  Smith,  was  interested  in  fire 
insurance  for  his  poultry  house  and  contents.    As  a 


1 


— 3— 

result,  Everhard  went  to  see  Smith  at  his  home  on 
the  evening  of  January  24,  1964.  During  the  course 
of  the  evening.  Smith  signed  an  application  for  in- 
surance (Tr.  pp.  16,  17)  and  delivered  $66.00  to  Ever- 
hard  to  cover  the  first  annual  premium.  (Tr.  p.  23) 

The  application,  together  with  the  premium,  was 
mailed  to  Wyoming  at  its  Home  Office  in  Laramie, 
Wyoming.  The  Home  Office  promptly  rejected  the 
application  and  returned  it,  together  with  the  pre- 
mium to  Everhard,  who  received  it  in  Philipsburg, 
Montana,  on  February  3,  1961^.  (Tr.  p.  23) 

Everhard  made  efforts  to  reach  the  Smiths  on  that 
day  but  was  unsuccessful.  During  the  early  morn- 
ing hours  of  February  ^,  196Jf,  the  poultry  house  and 
contents  which  were  described  in  the  application, 
burned.  (Tr.  p.  23) 

Later  in  the  day  of  February  4,  1964,  Jamie  L. 
Smith,  the  wife  of  Curtis  L.  Smith,  advised  Everhard 
of  the  fire.  At  that  time  Everhard  advised  Mrs.  Smith 
of  Wyoming's  rejection  of  the  application  and  de- 
livered to  her  the  letter  of  rejection,  the  rejected  ap- 
plication, and  the  $66.00.  Later  the  $66.00  was  tend- 
ered back  to  Wyoming,  which  refused  to  accept  it. 
(Tr.  p.  23) 

THE  QUESTIONS  PRESENTED 

Inasmuch  as  Wyoming  had  promptly  rejected  the 
Smiths'  application  for  insurance  on  January  31, 
1964,  and  had  returned  the  rejected  application  and 
first  annual  premium  to  Everhard  prior  to  the  fire 
loss  of  February  4,  1964,  can  Wyoming  be  bound  to 
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provide  coverage  for  the  loss  which  is  agreed  to  be  in 
the  amount  of  $17,934.00? 

This  question  will  turn  upon  the  ansv^^er  to  the 
question  as  to  whether  or  not  Everhard  on  January 
24,  1964,  had  authority  to  immediately  bind  Wyo- 
ming to  a  fire  insurance  contract  with  the  Smiths. 

The  District  Court  held  that  Everhard  had  author- 
ity to  immediately  bind  Wyoming  on  January  24, 
1964,  and,  that  through  the  exercise  of  this  authority, 
Wyoming  must  provide  coverage  for  the  loss  which 
the  Smiths  suffered  on  February  4,  1964. 

SPECIFICATIONS  OF  ERROR 

There  were  no  findings  of  fact  and  conclusions  of 
law,  as  such,  in  the  trial  of  this  case  in  the  District 
Court.  Insofar  as  the  facts  in  this  case  are  concerned, 
the  Appellant  believes  that  the  lack  of  specific  find- 
ings of  fact  is  not  material. 

Because  of  the  lack  of  conclusions  of  law,  however, 
the  Appellant  must  specify  as  error  every  material 
legal  conclusion  which  the  District  Court  coidd  have 
made  to  support  its  ultimate  decision.  With  this  qual- 
ification in  mind,  the  Appellant  sets  forth  the  follow- 
ing specification  of  errors: 

1.  The  District  Court  erred  in  concluding  that 
Everhard  had  actual  authority  to  bind  Wyo- 
ming to  an  insurance  contract  with  the 
Smiths  on  January  24,  1964. 

2.  The  District  Court  erred  in  concluding  that 
Everhard  had  implied  authority  to  bind  Wyo- 
ming to  an  insurance  contract  with  the 
Smiths  on  January  24,  1964. 

3.  The  District  Court  erred  in  concluding  that 
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Wyoming  had  vested  Everhard  with  ostensi- 
ble or  apparent  authority  to  bind  Wyoming  to 
an  insurance  contract  with  the  Smiths  on 
January  24,  1964. 

4.  The  District  Court  erred  in  concluding  that 
Wyoming,  through  Everhard  or  otherwise, 
had  waived  the  express  condition  of  the  ap- 
plication for  insurance  which  provided  that 
the  insurance  applied  for  by  Curtis  Smith 
would  not  be  effective  until  approved  by  Wyo- 
ing  at  its  offices  in  Laramie,  Wyoming. 

5.  The  District  Court  erred  in  concluding  that 
there  was  an  estoppel  to  deny  coverage  as  a 
result  of  the  acts  or  omissions  of  either  Wyo- 
ming or  Everhard. 

6.  The  District  Court  erred  in  concluding  that 
Wyoming's  agent,  Everhard,  accepted  Smith's 
application  for  insurance  on  January  24,  1964 
to  be  effective  on  January  25,  1964. 

7.  The  District  Court  erred  in  concluding  that 
the  Smiths  were  entitled  to  judgment  on  their 
counter-claim  against  Wyoming. 

8.  The  District  Court  erred  in  entering  judg- 
ment in  favor  of  the  Smiths  and  against 
Wyoming. 

SUMMARY  OF  ARGUMENT 

The  argument  to  follow  can  be  summarized  with 
the  following  statements  of  the  Appellant's  conten- 
tions : 

1.  In  order  to  hold  Wyoming  bound  to  the  Ap- 
pellees the  District  Court  had  to  find  that  Wyoming's 
agent,  Everhard,  had  authority  to  bind  the  company 
on  the  date  that  the  application  for  insurance  was 
taken. 
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2.  It  appears  to  be  uncontroverted  that  Everhard 
did  not  have  actual  or  implied  authority  to  bind  the 
company  under  the  "Standard  Agent's"  agreement 
between  Wyoming  and  Everhard. 

3.  Wyoming  did  not  intentionally  or  by  want  of 
ordinary  care  cause  or  allow  the  Appellees  to  believe 
that  Everhard  had  authority  as  an  agent  to  bind  the 
company  upon  the  date  that  the  application  for  in- 
surance was  taken  and  therefore  Everhard  did  not 
act  under  ostensible  or  apparent  authority  to  bind  the 
company. 

4.  The  application  for  insurance  plainly  stated 
that  the  insurance  applied  for  would  not  become  ef- 
fective unless  and  until  the  application  was  approved 
by  Wyoming  at  its  office  in  Laramie,  Wyoming. 

5.  The  statement  concerning  the  acceptance  of  the 
application  by  Wyoming  was  acknowledged  by  the 
signature  of  one  of  the  Appellees,  thus  negating  any 
contention  that  Wyoming  had  clothed  Everhard  with 
ostensible  or  apparent  authority. 

6.  The  statement  concerning  the  acceptance  of 
the  application  by  Wyoming  was  a  condition  preced- 
ent to  the  creation  of  any  contract  for  insurance  be- 
tween Wyoming  and  Appellees. 

7.  Everhard  had  no  authority  to  waive  the  terms 
of  the  application  pertaining  to  acceptance  by  Wyo- 
ming. 

8.  The  fact  that  Everhard  had  authority  to  com- 
plete the  policy  term  portion  of  the  application  did  not 
constitute  actual  or  ostensible  authority  for  Everhard 
to  fix  the  effective  date  of  an  insurance  contract. 
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9.  The  existing  precedent  from  the  State  of  Mon- 
tana supports  the  position  of  Wyoming  in  this  case. 

10.  The  District  Court  failed  to  consider  or  apply 
the  existing  precedent  in  Montana  to  this  case. 

11.  The  legal  authorities  set  forth  in  the  District 
Court's  opinion  and  decision  are  distinguishable  and 
inapplicable  to  the  legal  issues  raised  in  this  case. 

ARGUMENT 

Wyoming,  upon  receipt  of  the  application,  acted  to 
reject  the  application;  and,  four  days  before  the  fire 
loss  transmitted  the  rejection  to  its  agent.  The  agent, 
Everhard,  attempted  to  notify  the  Smiths  of  the  re- 
jection by  Wyoming  the  day  before  the  fire.  (Tr. 
p.  23) 

In  view  of  these  facts,  the  only  basis  upon  which 
Wyoming  can  now  be  bound  would  be  on  the  acts  of 
its  agent,  Everhard,  prior  to  the  rejection  of  the  ap- 
plication by  Wyoming.  Specifically,  we  are  concerned 
in  this  appeal  with  the  nature  and  effect  of  the  trans- 
actions between  Everhard  and  Curtis  Smith  on  Jan- 
uary 24,  1964. 

The  ultimate  issue  to  be  resolved  falls  in  the  law 
of  Agency.  Did  Everhard,  as  Wyoming's  agent, 
have  the  authoHty  on  January  24,  1964  to  bind  Wyo- 
ming to  an  immediate  contract  for  insurance  with  the 
Smiths? 

I.  EVERHARD  DID  NOT  HAVE  ACTUAL  AU- 
THORITY TO  BIND  WYOMING  TO  AN  IM- 
MEDIATE CONTRACT  FOR  INSURANCE 
ON  JANUARY  24,  1964. 

R.C.M.  1947,  Section  2-123,  provides: 
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"Actual  authority  is  such  as  the  principal  in- 
tentionally confers  upon  the  agent,  or  intention- 
ally, or  by  want  of  ordinary  care  allows  the 
agent  to  believe  himself  to  possess." 

Everhard's  "actual  authority"  is  contained  in  the 
"Standard  Agent's  Agreement."  (Tr.  pp.  18-21)  Sec- 
tion 4  of  the  Agreement  provided : 

"The  Agent  shall  not  make  ***  any  contract  of 
insurance  *  *  *.  The  agent  shall  not  incur  any 
indebtedness  or  liability  on  behalf  of  the  Com- 
pany in  any  manner  whatsoever." 

Everhard's  agency  relationship  to  Wyoming  is  de- 
fined in  Section  1  of  the  "Standard  Agent's  Agree- 
ment." 

"1.  Company  hereby  appoints  Robert  L.  Ever- 
hard  as  a  General  Agent  of  the  Company  for  the 
purpose  of  soliciting  applications  for  insurance 
and  remitting  initial  premium  within  the  terri- 
tory designated  herein  and  for  servicing  exist- 
ing policies  as  may  be  required." 

It  is  clear  from  this  language  in  the  Agreement 
that  Everhard  did  not  have  actual  authority  to  bind 
Wyoming  to  a  conti'act  for  insurance  with  the  Smiths 
on  January  24,  1964.  Nor  can  it  be  reasonably  ar- 
gued, in  view  of  the  language  set  forth  above,  that 
Everhard  could  have  believed  himself  to  possess  such 
actual  authority. 

II.  EVERHARD  DID  NOT  HAVE  OSTENSI- 
BLE OR  APPARENT  AUTHORITY  TO 
BIND  WYOMING  TO  AN  IMMEDIATE 
CONTRACT  FOR  INSURANCE  ON  JANU- 
ARY 24,  1964. 

In  Montana,  an  agent  has  such  authority  as  the 
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principal  actually  or  ostensibly  confers  upon  him. 
R.C.M.  19^7,  Section  2-122. 

Since  it  is  clear,  and  the  District  Court  may  have 
so  held,  that  Everhard  did  not  have  actual  authority 
to  bind  Wyoming,  then  the  only  authority  which 
Everhard  could  have  conceivably  possessed,  which  was 
sufficient  to  bind  Wyoming,  would  have  been  ostensi- 
ble authority. 

Although  this  point  is  not  completely  clear  from 
the  District  Court's  opinion,  it  may  be  that  the  Dis- 
trict Court  based  its  ultimate  decision  upon  a  con- 
clusion that  Everhard  was  acting  under  ostensible 
authority.  It  is  clear  from  the  Montana  law  that  the 
District  Court  had  to  find  either  (1)  that  Everhard 
had  actual  authority  to  bind  Wyoming,  or  (2)  that 
he  was  acting  under  ostensible  authority  to  bind 
Wyoming.   There  are  no  other  alternatives. 

R.C.M.  19Jf.7,  Section  2-12 Jf  defines  ostensible  au- 
thority as  follows : 

"Ostensible  authority  defined.  Ostensible  author- 
ity is  such  as  a  principal,  intentionally  or  by  want 
of  ordinary  care,  causes  or  allows  a  third  person 
to  believe  the  agent  to  possess."  (Emphasis  sup- 
plied) 

The  application  for  insurance  (Tr.  p.  17)  contains 

the  following: 

"It  is  understood  and  agreed  that  the  insurance 
herein  applied  for  shall  not  be  effective  unless 
and  until  approved  by  the  Company  at  its  office 
in  Laramie,  Wyoming." 

"Dated  this  25th  day  of  January,  1964." 

"CURTIS  SMITH" 
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The  language  in  the  application  quoted  above, 
which  was  acknowledged  by  Curtis  Smith  by  his 
signature,  militates  directly  and  unequivocally  against 
any  possible  contention  that  Wyoming,  "intentionally 
or  by  want  of  ordinary  care,"  led  Curtis  Smith  to  be- 
lieve that  Everhard  had  authority  to  bind  the  com- 
pany. 

The  District  Court,  in  its  opinion,  seems  to  be  say- 
ing that  when  Wyoming  permitted  Everhard  to  com- 
plete the  policy  term  information  on  the  application, 
which  is  described  at  page  24  of  the  Transcript,  it 
created  ostensible  authority  in  Everhard  to  immedi- 
ately bind  the  company. 

This  theory  completely  ignores  the  plain  language 
of  the  statement  in  the  application  to  the  effect  that 
the  insurance  applied  for  "...  shall  not  be  effective 
unless  and  until  approved  by  the  Company  at  its  of- 
fice in  Laramie,  Wyoming." 

It  is  well  established  in  Montana  that  the  language 
in  the  application  reserving  the  right  to  accept  was 
sufficient  notice  to  the  Smiths  that  Everhard's  au- 
thority was  limited  insofar  as  binding  Wyoming  to  a 
contract  for  fire  insurance  on  the  spot.  R.C.M.  lOJ/.?, 
Section  2-125;  Weidenaar  v.  Neiu  York  Life  Insur- 
ance Co.,  36  Mont.  592,  94  Pac.  1. 

III.  THE  FACT  THAT  EVERHARD  HAD  AU- 
THORITY TO  COMPLETE  THE  POLICY 
TERM  PORTION  OF  THE  APPLICATION 
DOES  NOT  CONSTITUTE  A  WAIVER  OF 
ANY  OTHER  PROVISIONS  OF  THE  AP- 
PLICATION. 

The  District  Court,  in  its  opinion,  does  more  than 
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merely  ignore  the  language  of  the  application  per- 
taining to  the  right  of  Wyoming  to  accept  before  the 
insurance  applied  for  becomes  effective. 

The  District  Court  has  placed  great  and  controlling 
significance  upon  Everhard's  authority  to  complete 
the  policy  term  portion  of  the  application.  The  Dis- 
trict Court  suggests  in  its  opinion  that  Everhard's 
authority  to  complete  this  portion  of  the  application 
constitutes  either  (1)  a  waiver,  or  (2)  actual  au- 
thority to  bind  the  company.  The  District  Court  is 
very  concerned,  in  its  opinion,  v^ith  a  retroactive 
commencement  date.  (Tr.  pp.  24,  25) 

In  viewing  the  purpose  of  the  policy  term  portion 
of  the  application,  the  Court  concerns  itself  with  a 
purely  hypothetical  situation  which  has  no  applica- 
tion to  the  undisputed  facts  in  this  case. 

The  Court  agrees  that  the  company  has  a  right  to 
select  the  risks  which  it  would  underwrite,  and  then, 
as  a  practical  matter  places  this  right  completely  out 
of  the  reach  of  the  company. 

There  is  nothing  novel  or  unfair  in  the  issuance  of 
insurance  policies  which  have  been  dated  retroactive- 
ly from  the  date  of  the  company's  acceptance  of  the 
application.  Directly  in  point  on  the  effect  of  Ever- 
hard's completion  of  the  policy  term  portion  of  the 
application  in  this  case  is  the  case  of  Mofrad  v.  New 
York  Life  his.  Co.,  (CCA  10th,  Utah)  206  F2d  491 
(1953) 

In  the  Mofrad  Case  the  10th  Circuit  Court  of  Ap- 
peals was  confronted  with  the  same  contention  as  is 
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advanced  by  the  District  Court  in  this  case  in  support 

of  its  decision. 

"But  appellants  argue  that  unless  the  insurance 
began  on  the  date  of  the  application,  as  specified 
in  Part  3,  the  premium  would  cover  a  period 
during  which  the  company  did  not  assume  the 
risk,  and  the  insured  would  be  paying  for  in- 
surance for  a  period  when  he  was  not  insured. 

"The  application  for  the  policy  provided  that  the 
insurance  policy  should  be  dated  as  of  the  date 
of  the  application.  'It  was  within  the  rights  of, 
and  was  competent  for,  the  parties  to  provide  in 
the  application  under  what  conditions  and  at 
what  time  the  policy  should  become  effective  and 
binding.'  Jones  v.  New  York  Life  Ins.  Co.,  1927, 
69  Utah  172,  253  P.  200,  202.  The  provisions  in 
the  application  agreement  do  not  fix  the  effec- 
tive date  of  the  insurance  contract.  They  simply 
impose  conditions  precedent  to  the  taking  effect 
of  the  insurance  contract.  Shira  v.  New  York 
Life  Ins.  Co.,  10  Cir.  1937,  90  F2d  958.  When 
read  together  they  mean  that  the  insurance 
coverage  shall  take  effect  only  in  the  event  the 
conditions  precedent  specified  in  the  application 
are  fulfilled,  and  then  only  as  of  the  date  of  the 
application.  Shira  v.  Neiv  York  Life  Ins.  Co., 
supra."  (Emphasis  supplied.) 

In  the  instant  case,  the  District  Court  held  directly 
contrary  to  what  was  held  by  the  Court  in  the 
Mofrad  Case.  The  District  Court  selected  the  policy 
term  portion  of  Wyoming's  application  and  Ever- 
hard's  acts  in  completing  this  portion  of  the  applica- 
tion as  the  single  basis  for  fixing  the  effective  date 
of  the  fire  insurance  contract  which  it  found  was  in 
existence  in  this  case. 


—13— 

IV.  THE  OPINION  AND  DECISION  OF  THE 
DISTRICT  COURT  IS  NOT  SUPPORTED 
BY  THE  EXISTING  LAW  OF  THE  STATE 
OF  MONTANA  AND  IS  A  DEPARTURE 
FROM  ESTABLISHED  PRECEDENT  IN 
THAT  STATE. 

The  District  Court,  in  its  opinion  and  decision,  re- 
fuses to  accept  and  follow  an  established  precedent  in 
Montana  on  the  point  in  issue. 

In  the  case  of  Kennedy  v.  Mutual  Benefit  Life  Ins. 
Co.  of  Newark,  N.J.,  205  Fed.  677  (1913)  essentially 
the  same  question  was  before  the  District  Court  for 
the  State  of  Montana.  The  facts  in  the  Kennedy  Case 
are  almost  identical  to  the  facts  in  the  instant  case. 

Kennedy  made  application  for  life  insurance  with 
Mutual  through  its  local  agent.  The  first  annual  pre- 
mium was  paid  by  Kennedy  and  in  return  therefor 
he  received  from  the  agent  a  receipt  which  recited: 

'This  receipt  will  be  binding  on  the  company 
from  the  date  of  medical  examination,  provided 
the  application  for  insurance  is  approved  and 
policy  issued  by  the  company  as  applied  for.^^ 
(Emphasis  supplied.) 

The  application  was  disapproved  by  the  company's 
medical  board,  and  ultimately,  on  January  22,  1906, 
a  letter  was  written  by  the  company  to  its  Butte  agent 
stating  that  additional  medical  information  was  re- 
quired. 

Kennedy  was  accidentally  killed  on  January  26, 
1906,  the  day  before  the  company's  agent  in  Butte  re- 
ceived the  company's  letter  of  January  22,  1906.  De- 
mand was  made  by  Kennedy's  beneficiary  for  the 
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proceeds  of  the  policy  applied  for  and  refused  by  the 

company. 

The  Honorable  George  W.  Bourquin,  District  Judge 

for  Montana,  in  holding  for  the  defendant  insurance 

company  said: 

'The  contract  of  insurance  sought  was  not  con- 
summated. Kennedy's  application  must  be  read 
with  the  receipt  to  discover  the  conditions  upon 
which  a  contract  for  insurance  would  arise.  Thus 
read,  the  application  was  an  offer  by  the  ap- 
plicant for  a  contract  of  insurance,  unilateral  in 
its  nature,  by  defendant,  and  to  be  accepted  by 
defendant  by  (1)  approval  of  the  application, 
and  (2)  by  issuance  of  a  policy  as  applied  for. 
Acceptance  required  both. 

^^Until  so  accepted,  neither  party  was  bound,  and 
both  parties  had  a  Hght  to  a  locus  poenitentiae. 
The  contract  would  be  created  by  defendant's 
performance  of  the  conditions  stipulated  in  the 
receipt,  and  not  by  any  defendant's  counter  prom- 
ise —  by  things  done  and  not  by  words  said." 

"The  case  may  be  likened  to  those  wherein  the 
application  provides  that  insurance  shall  not  be 
in  force  until  delivery  of  the  policy.  Therein 
delivery,  actual  or  constructive,  is  a  condition 
precedent  to  the  creation  of  a  contract,  even  as 
issuance  of  the  policy  was  in  the  instant  case." 
(Emphasis  supplied) 

To  the  same  result  and  effect  is  the  case  of  Weid- 
enaxir  v.  Neiv  York  Life  Ins.  Co.,  36  Mont.  592,  94 
Pac.  1.  The  Weidenaar  Case  presents  fundamentally 
the  same  question  as  was  later  presented  in  the  Ken- 
nedy Case,  although  the  Montana  Supreme  Court 
treats  Weidenaar  from  the  law  of  agency  approach 
rather  than  the  law  of  contracts.    In  the  Weidena/ir 
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Case  the   Montana   Supreme   Court   stated   at  page 
615  of  36  Montana: 

"...  I  think,  in  this  case,  consideration  should 
be  given  to  all  parts  of  the  transaction  in  de- 
termining whether  plaintiff  (applicant)  exer- 
cised reasonable  care.  These  recitals  in  the  ap- 
plication were,  to  some  extent,  at  least,  binding 
upon  the  plaintiff  under  the  circumstances  dis- 
closed by  this  record.  He  cannot  be  heard  to  say 
that  he  relied  upon  so  much  of  the  application 
blank  as  disclosed  the  fact  that  it  pertained  to 
the  business  of  the  defendant,  but  thai  he  re- 
pudiates those  provisions  whereof  beneficial  to 
the  company." 


"It  seems  to  me  that  some  courts,  of  the  very 
highest  respectability  and  learning,  have  taken 
judicial  notice  of  matters  which  they  were  not 
by  law  authorized  to  judicially  know,  and  have 
gone  so  far  in  holding  insurance  companies  liable 
as  to  result  in  the  application  of  different  rules 
of  contract  law  to  them  than  would  have  been  ap- 
plied to  individuals  under  the  same  circumstances. 
I  cannot  agree  that  this  may  rightly  be  done. 
While  I  have  no  doubt  that  many  life  insurance 
solicitors  resort  to  reprehensible  means  to  obtain 
business,  and  sometimes  commit  crime  as  was 
done  in  this  case,  /  think  the  law  should  be  ap- 
plied., without  prejudice,  to  all  alike,  and  I  feel 
certain  that  the  same  law  that  affords  protection 
to  a  person  dealing  ivith  an  individual  will,  if 
properly  construed  and  applied,  afford  equal  pro- 
tection to  one  dealing  with  a  life  insurance  com- 
pany.'' (Emphasis  supplied) 

It  is  noteivorthy  that  the  District  Court  in  the  in- 
stant case  cites  no  Montana  precedent  for  its  decision. 
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V.  THE  LEGAL  AUTHORITIES  SET  FORTH 
IN  THE  DISTRICT  COURT'S  OPINION 
AND  DECISION  ARE  INAPPLICABLE  TO 
THE  LEGAL  ISSUES  RAISED  IN  THIS 
CASE. 

It  is  respectfully  submitted  that,  in  view  of  the 
opinion  written  by  the  District  Court  (Tr.  p.  22  et 
seq)  the  Appellant,  in  this  brief  should  comment  upon 
the  legal  authority  which  the  District  Court  presuma- 
bly relied  upon  to  reach  its  ultimate  result. 

May  field  v.  Montana  Life  Insuraifice  Company 
62  Mont.  535,  205  Pac  669  (1922) 

In  its  opinion,  the  District  Court  seems  to  rely  to 
some  extent  upon  the  decision  of  the  Montana  Su- 
preme Court  in  the  May  field  Case. 

It  is  submitted  that  no  part  of  the  Montana  Su- 
preme Court's  ruling  in  that  case  is  applicable  to  the 
instant  case.  May  field  considers  the  acts  of  a  general 
agent.  At  page  5J^1  of  the  opinion  reported  in  62 
Montana,  the  Court  quotes  with  approval  a  statement 
from  3  Cooley's  Briefs  on  the  Law  of  Insurance,  page 
2478. 

"'  The  extent  of  an  agent's  power  to  waive  con- 
ditions and  forfeitures  is,  of  course,  dependent 
on  the  extent  of  his  authority  to  act  for  the  in- 
surer. If  he  is  a  general  agent,  his  power  to  waive 
conditions  and  forfeitures  is  according  to  the 
weight  of  authority,  co-extensive  with  that  of  the 
insurance  company  itself.'"  (Emphasis  supplied) 

In  Mayfield  the  court  found  that  Gutch  "was  a 
general  agent  of  the  insurance  company"  and  that  he 
"was  clothed,  prima  facie,  with  the  ostensible  author- 
ity to,  and  did  tvaive  the  conditions  of  the  receipt" 
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which  concerned  acceptance  of  the  application  by  the 
insurance  company. 

This  Court  has  found  that  as  between  Everhard  and 
the  insurance  company  there  was  not  a  "general 
agency"  relationship  insofar  as  that  term  applies  to 
the  authority  or  power  of  an  insurance  agent.  (Tr.  p. 
23)  The  undisputed  evidence  revealed  that  Everhard 
believed  he  did  not  have  authority  to  bind  the  com- 
pany, regardless  of  what  his  representations  might 
have  lead  the  Smiths  to  believe.  Therefore,  there  is 
no  question  of  implied  authority  in  this  case. 

In  view  of  this  situation  the  key  circumstance,  gen- 
eral agency,  which  supports  the  decision  in  May  field 
is  absent  in  this  case. 

Additionally,  in  the  Mayfield  Case  the  Supreme 
Court  considered  important  to  its  decision  the  fact 
that  the  general  agent  "made  it  a  general  practice  to 
represent  to  prospective  patrons  that  the  insurance 
taken  out  through  him  would  be  binding  on  the  com- 
pany from  the  date  of  the  payment  of  the  first  year's 
premium  and  the  passing  of  a  satisfactory  medical 
examination,  and  that  the  company  had  enjoyed  a 
considerable  amount  of  profitable  business  through 
the  activities  of  this  agent." 

The  mere  mention  of  these  circumstances  by  the 
Supreme  Court  indicates  that  such  circumstances 
were  significant  to  the  Court's  decision.  There  were 
no  such  circumstances  present  in  the  instant  case.  In 
fact,  the  undisputed  evidence  of  the  custom  or  prac- 
tice of  Everhard  in  this  regard,  is  to  the  contrary. 

R.CM.  19Jf7,  Sections  13-715  and  13-717 
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In  its  opinion  the  District  Court  seems  to  rely  to 
some  extent  upon  the  provisions  of  R.C.M.  19Jf7,  Sec- 
tions 13-715  mid  13-717.  The  plaintiff  respectfully 
questions  the  applicability  of  either  of  these  statutes 
to  the  instant  case.  These  statutes  are  concerned  with 
the  interpretation  or  construction  of  a  contract  that 
was  otherwise  legally  entered  into.  These  statutes 
are  not  applicable  to  that  phase  of  a  contractual  re- 
lationship which  inquires  into  the  authority  of  a  party 
to  enter  into  a  contract.  The  question  in  this  case  is 
antecedent  to  any  matter  with  which  Sections  13-715 
and  13-717  might  be  involved. 

For  the  same  reason  the  statement  quoted  by  the 
District  Court  from  V/illisto7i  on  Contracts,  Vol.  1, 
Sec.  98  (rev.  ed.  1936)  p.  31J^  is  obviously  inapplica- 
ble. Inherent  in  the  statement  from  Williston  is  the 
fact  that  both  parties  possessed  the  authority  to  con- 
tract. Everhard's  lack  of  authority  to  enter  into  a 
contract  is  the  primary  if  not  single  issue  in  this  case. 

CONCLUSION 

The  part-time  soliciting  agent  of  a  small  fire  in- 
surance company  obtained  an  application  for  fire  in- 
surance from  the  Appellees.  The  application  and  the 
first  annual  premium  were  forwarded  to  the  com- 
pany. Upon  receipt  of  the  application  the  fire  insur- 
ance company  immediately  rejected  the  application 
and  returned  it  together  with  the  premium  to  the 
soliciting  agent. 

The  agent  attempted  to  inform  the  applicants  that 
the  company  had  rejected  the  application,  but  was 
unable  to  do  so.    On  the  date  following  the  receipt 
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of  the  returned  application  and  premium  by  the  agent, 
the  property  which  was  the  subject  of  the  application 
was  destroyed  by  hostile  fire. 

The  District  Court  held  that  the  contract  for  fire 
insurance  was  in  effect  as  of  the  date  of  the  taking 
of  the  application,  despite  the  fact  thai  the  company 
had  formally  and  completely  rejected  the  application 
between  the  date  of  the  application  and  the  date  of 
the  fire! 

Would  the  District  Court's  decision  have  been  dif- 
ferent had  Everhard  been  able  to  contact  the  Smiths 
with  the  information  prior  to  the  fire  loss?  If  so, 
why?  Or,  to  logically  extend  the  District  Court's 
theory  of  the  case,  was  Wyoming  compelled  to  give 
the  Smiths  the  customary  30-day  notice  (included  in 
most  insurance  contracts)  of  its  termination  of  cov- 
erage?  If  not,  why  not? 

A  decision,  sound  on  the  law,  does  not  leave  these 
remaining  perplexities.  The  opinion  of  the  District 
Court  contains  incongruous  statements  of  law  that  are 
out  of  harmony  with  the  past  and  provide  no  guide 
for  the  future. 

It  is  respectfully  submitted  that  the  judgment  of 
the  District  Court  should  be  reversed  and  the  matter 
remanded  to  the  District  Court  with  directions  that 
judgment  be  entered  for  the  Appellant. 

Respectfully  Submitted, 

CORETTE,  SMITH, 
DEAN  &  ROBISCHON 

By  ::JJ9MSS  M'    /^Sjs<oJ/a/^ 

Attorneys  for  Appellant, 
Wyoming  Farm  Bureau  Mutual 
Insurance  Company,  a  corporation 
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CERTIFICATE 

I  CERTIFY  that  in  connection  with  the  prepara- 
tion of  this  Brief,  I  have  examined  Rules  18,  19  and 
39  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  and  that  in  my  opinion  the  foregoing 
Brief  is  in  full  compliance  with  those  rules. 

CORETTE,  SMITH, 
DEAN  &  ROBISCHON 

By  ^/9mJ^S    BJ^Blsc^/^aJ 

Attorneys  for  Appellant, 
Wyoming  Farm  Bureau  Mutual 
Insurance  Company,  a  corporation 
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BRIEF  OF  APPELLEES 

The  precise  and  closely  reasoned  opinion  of  District 
Judge  Russell  E.  Smith  is,  in  our  opinion,  a  sufficient 
reply  to  the  Appellant's  Brief.  All  of  the  Appellant's 
arguments  in  its  Brief  on  appeal  were  presented  to 
the  District  Judge  and  fully  argued.  Nevertheless,  to 
be  certain  that  we  have  fulfilled  to  the  best  of  our 
ability  our  full  obligation  to  our  client,  we  do  submit 
this  Brief  as  a  "point  by  point"  reply  to  the  Appel- 
lant's Brief  and  only  to  supplement  the  opinion  of 
the  District  Judge. 
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STATEMENT  OF  JURISDICTION 

The  statement  of  jurisdiction  found  in  the  Appel- 
lant's Brief  is  incorporated  herein. 

STATEMENT  OF  THE  CASE 

The  Appellant's  statement  of  the  case  is  insuf- 
ficient. Under  Rule  18(e)  3  of  the  Rules  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
the  following  statement  of  facts  is  respectfully  sub- 
mitted. 

Wyoming  Farm  Bureau  Mutual  Insurance  Com- 
pany, hereafter  referred  to  as  Wyoming,  is  owned 
and  operated  by  the  Wyoming  Farm  Bureau  and  the 
Montana  Farm  Bureau.  Both  Corporations.  Any  per- 
son wishing  to  purchase  insurance  protection  from 
Wyoming  must  be  a  member  of  either  the  Wyoming 
Farm  Bureau  or  the  Montana  Farm  Bureau.  Upon 
becoming  a  member  of  the  Farm  Bureau  and  paying 
the  membership  fee,  the  Appellees  herein,  Curtis  L. 
and  Jamie  L.  Smith,  husband  and  wife,  were  eligible 
to  purchase  insurance  coverage  through  Robert  L. 
Everhard,  the  General  Agent  and  the  exclusive  agent 
for  Wyoming  in  the  County  of  Granite,  State  of  Mon- 
tana. (TR.  P.  22,  23). 

On  the  evening  of  January  24,  1964,  Mr.  Everhard 
went  to  the  home  of  the  Appellees  for  the  purpose  of 
selling  Mr.  and  Mrs.  Smith  some  fire  insurance  pro- 
tection on  their  poultry  house.  The  amount  of  cov- 
erage was  decided  upon  and  Mr.  Everhard  indicated 
to  the  Appellees  that  their  property  would  have  insur- 
ance protection  as  of  January  25,  1964.    Whereupon 
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Mr.  Smith  signed  the  papers  offered  by  Mr.  Everhard 
and  paid  to  Mr.  Everhard  the  full  premium  of 
SIXTY-SIX  DOLLARS  ($66.00).  (TR.  P.  23). 

Wyoming  had  furnished  Everhard  with  application 
forms  and  with  the  exception  of  the  signature  of 
Smith,  the  form  was  completed  in  the  handwriting 
of  Everhard.  The  form  contained  the  names  of  the 
parties,  a  description  of  the  property,  the  fire  insur- 
ance rate,  the  amount  of  insurance  coverage  on  the 
property  that  was  insured  and  the  amount  of  the 
total  fire  premium.  (TR.  P.  16  and  17). 

It  also  contained  in  the  upper  right  hand  corner  of 
the  front  page  a  printed  box  which  allowed  the  policy 
term  to  be  inserted.  (TR.  P.  16). 

This  box  on  the  completed  application  showed  the 
policy  term  to  be  for  365  days  —  From :  Jan.  25,  1964 
To:  Jan.  25,  1965.    (TR.  P.  16). 

It  also  contained  on  the  reverse  side  the  following: 

"It  is  understood  and  agreed  that  the  insurance 
herein  applied  for  shall  not  be  effective  unless 
and  until  approved  by  the  Company  at  its  office 
in  Laramie,  Wyoming." 

There  was  no  language  in  the  application,  as  there 
is  in  some,  that  the  agent  had  no  power  to  alter  any 
of  the  terms  of  the  application.  (TR.  P.  16,  17  &  26). 

A  fire  destroyed  the  poultry  house  and  when  the 
loss  was  reported  to  Everhard,  he  advised  the  Smiths 
that  Wyoming  had  rejected  their  application.  (TR. 
P.  23) 
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ARGUMENT  AS  TO  THE  RECORD 

Appellant  in  its  Brief  points  out  that  the  question 
with  which  we  are  concerned  in  this  Appeal  is  the 
nature  and  effect  of  the  transaction  between  Ever- 
hard  and  the  Smiths  on  January  24,  1964.  (App.  Br. 
P.  7) 

The  Trial  Court  pointed  this  out  in  its  opinion.  (TR. 
P.  24,  Para.  1).  The  opinion  then  proceeds  to  out- 
line its  findings  based  on  the  evidence  adduced  at  the 
trial  and  the  law  applicable  thereto. 

The  Appellant  in  his  Brief  (P.  4)  maintains  that 
there  were  no  findings  of  fact  and  conclusions  of  law, 
as  such.  But,  the  Trial  Court  has  indicated  that  its 
opinion  constitutes  the  Court's  findings  of  fact  and 
conclusions  of  law.   (TR.  P.  22) 

The  Appellant  then  alludes  to  the  immateriality  of 
the  lack  of  specific  findings  of  fact  (APP.  BR.  P.  4) 
and  then  summarizes  an  argument  which  is  based 
on  facts  that  do  not  appear  in  this  record. 

In  its  argument.  Appellant  comments  on  what  the 
evidence  undisputedly  revealed  about  agent  Ever- 
hard's  state  of  mind.  (TR.  P.  8,  17)  and  his  custom 
or  practice  (TR.  P.  17).  Nowhere  in  the  transcript 
or  record  of  this  case  does  any  of  this  evidence  appear. 

Appellate  rules  do  not  require  the  transcript,  or 
even  a  part  of  it,  to  be  a  part  of  the  record  on  appeal, 
but  it  is  the  contention  of  the  Appellee  that  the  Court 
on  appeal  can  only  decide  questions  which  can  be  de- 
termined from  what  record  there  is  before  it,  and 
that  all  others  must  be  presumed  waived.  SPRINGER 
V.  BEST  C.A.  10th  (1959)  264  F  2d  24. 
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Certainly  it  is  the  duty  of  the  Appellant  to  preserve 
in  the  record  all  matters  which  may  bear  upon  the 
errors  assigned  by  the  Appellant.  PERESIPKA  V. 
ELGIN,  J.  &  E.  RR.  CO.  CA  IND.  (1954)  217  F  2d 
182. 

And  where  that  record  does  not  include  any  of  the 
evidence  adduced  at  trial,  the  findings  of  the  trial 
court  cannot  be  controverted  on  appeal.  WHITELEY 
V.  FORMOST  DAIRIES  CCA  ARK.  (1958),  254  F 
2d  36. 

Appellee  respectively  contends  that  the  District 
Court's  findings  are  presumptively  correct,  and  in 
the  absence  of  a  proper  record,  (shown  to  contain  all 
of  the  evidence  essential  to  enable  the  Circuit  Court 
to  determine  the  correctness  or  incorrectness  of  the 
challenged  findings)  must  not  and  cannot  be  ques- 
tioned on  review.  SUBLETTE  V.  SERVEL,  INC. 
CCA  ARK.  (1942)  124  F  2d  516. 

In  the  case  of  WATSON  V.  BUTTON,  CA  ORE. 

(1956),  235  F  2d  235,  the  Court  said: 

"An  Appellant  must  include  in  the  record  to 
CCA.  all  of  the  evidence  upon  which  the  District 
Court  might  have  based  its  findings,  which  are 
claimed  to  be  erroneous,  and  if  this  is  not  done, 
the  Judgment  must  be  affirmed." 

It  is  respectfully  contended  that  the  Appellant  has 
not  submitted  such  a  record  in  this  case  and  that  the 
findings  of  the  District  Court  should  be  affirmed. 

QUESTION  PRESENTED 

What  was  the  legal  effect  of  what  took  place  in  the 
Smith  home  on  the  night  of  January  24,  1964?  (TR. 
P.  24). 
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The  question  of  the  dispute  as  to  what  was  said 
about  when  coverage  would  go  into  effect  was  sub- 
mitted to  the  Jury  by  way  of  special  interrogatories 
and  it  was  decided  by  the  Jury  that  the  agent,  Mr. 
Everhard,  told  the  Smiths  that  their  property  would 
be  insured  on  January  25,  1964-.  (TR.  P.  25) 

ARGUMENT 

Wyoming,  through  agent  Everhard,  sold  fire  in- 
surance coverage  to  the  Smiths,  told  them  they  were 
covered  as  of  January  25,  1964  (TR.  P.  25)  and  ac- 
cepted the  first  annual  premium  (TR.  P.  13).  Ever- 
hard  did  not  notify  the  Smiths  of  the  declination  of 
coverage  until  after  the  fire  loss  occurred.  (TR.  P. 
14). 

AS  TO  SPECIFICATION  OF  ERROR  NO.  1 

Appellant  refers  to  RCM  1947  Section  2-123  and 
contends  that  Everhard's  actual  authority  is  governed 
by  the  Standard  Agent's  Agreement  (TR.  P.  18-21). 
We  agree  that  this  may  be  true  as  between  Everhard 
and  Wyoming  but  not  as  to  the  Smiths.  There  is 
nothing  in  this  transcript  which  shows  that  the  Smiths 
even  knew  of  the  existence  of  the  contract.  (TR.  P. 
26). 

And  as  the  Trial  Court  pointed  out  (TR.  P.  26) 
"a  principal  is  in  no  position  to  urge  that  general  and 
undisclosed  limitations  of  the  agent's  power  prevent 
that  contract  from  arising." 

Apparent  authority  is  equal  to  real  authority  when 
the  agent's  limitations  are  unknown  to  the  applicant; 
moreover,  the  forms  furnished  an  insurance  agent  are 
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evidence  of  his  authority  and  are  representations  to 
the  public  concerning  his  authority.  PACIFIC  MU- 
TUAL LIFE  INS.  CO.  OF  CALIF.  V.  BARTON,  50 
F  2d  362,  CCA  FLA.  (1931). 

The  general  rule  applicable  is  stated  in  PAGNI  V. 
NEW  YORK  LIFE  INS.  CO.  23  P  2d  6  WASH. 
(1933): 

"An  Insurance  Company  is  bound  by  all  acts, 
contracts,  or  representations  of  its  agent,  whether 
general  or  special,  which  are  within  the  scope  of 
his  real  or  apparent  authority,  notwithstanding 
they  are  in  violation  of  private  instructions  or 
limitations  upon  his  authority,  of  which  the  per- 
son dealing  with  him  acting  in  good  faith,  has 
neither  actual  nor  constructive  knowledge." 

As  the  Court  pointed  out  in  its  opinion  (TR.  P.  26) 
Everhard  had  actual  authority  to  do  what  he  in  fact 
did,  i.e.,  to  take  the  application  and  to  show  the  policy 
term  on  that  application. 

As  to  the  Appellant's  argument  that  Everhard 
could  not  have  believed  himself  to  possess  such  actual 
authority,  there  is  nothing  in  the  record  to  support 
this  contention.  But,  there  is  evidence  in  the  record 
tJmt  he  told  the  Smiths  that  they  were  covered  as  of 
January  25,  196Jp.  We  again  submit  that  the  fact 
findings  in  this  case  have  been  made  by  the  Trial 
Court  and  in  the  absence  of  a  proper  record  cannot 
be  the  basis  for  any  argument  by  Appellant. 

AS  TO  SPECIFICATION  OF  ERROR  NO.  2 

This  specification  of  eri'or  as  to  the  Trial  Court 
concluding  that  Everhard  had  implied  authority  to 
bind  Wyoming  (App.  Br.  P.  4)  is  not  supported  by  any 
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argument  in  the  Brief  and  therefore  must  be  deemed 
as  waived.  ASHLEY  V.  SAFEWAY  STORES,  INC. 
100  MONT.  312,  322,  47  P  2d  53   (1985). 

This  Trial  Court  held  that  where  an  agent  is  au- 
thorized to  use  a  form  in  the  solicitation  of  business 
and  is  authorized  to  complete  the  form  in  a  particu- 
lar way,  he  has  as  a  matter  of  law  an  implied  au- 
thority to  explain  the  meaning  of  the  wHting.  (TR. 
P.  26). 

AS  TO  SPECIFICATION  OF  ERROR  NO.  3 

This  specification  of  error  is  concerned  with  osten- 
sible or  apparent  authority  and  cites  the  case  of 
WEIDENAAR  V.  NEW  YORK  LIFE  INSURANCE 
CO.  36  MONT.  592,  94  Pac.  1.,  (1908)  as  supporting 
the  contention  that  the  language  in  the  application 
was  sufficient  notice  to  the  Smiths  that  Everhard's 
authority  was  limited  insofar  as  binding  Wyoming 
to  a  contract  for  fire  insurance. 

A  review  of  the  case  will  reveal  that  Weidenaar 

can  readily  be  distinguished.  It  is  an  action  for  money 

paid  on  a  promissory  note  decided  in  1908.   It  was  a 

2  to  1  decision  and  had  a  bizarre  set  of  facts: 

"An  applicant  for  insurance,  unable  to  read 
or  write  English,  signed  a  note  for  the  premium 
on  an  insurance  policy.  Without  knowledge  of 
his  rejection  in  that  company,  he  signed  another 
note  by  which  that  note  was  taken  up,  on  repre- 
sentation made  by  the  agent  of  the  company, 
who  falsely  introduced  another  person  as  agent 
of  the  New  York  Life  Insurance  Company,  that 
he  could  get  a  better  policy  in  that  company.  The 
agent  of  the  first  company  procured  an  applica- 
tion from  the  agency  director  of  the  New  York 
Life,  who  had  power  to  hire  agents,  with  the  con- 
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sent  of  the  company,  on  a  brokerage  basis,  which 
the  company  had  knowledge  its  agents  used  at 
times,  and  the  applicant  signed  such  application 
in  the  presence  of  his  daughter,  two  sons,  and  an- 
other person,  without  question.  The  policy,  with 
the  medical  examination,  was  then  returned  by 
the  agent  to  the  agency  director,  who,  in  his  own 
name,  witnessed  the  signature,  and  sent  in  the 
policy  and  accepted  $5,  which  the  agent  falsely 
claimed  had  been  paid  him.  No  receipt  for  ad- 
vance premiums,  as  provided  by  the  policy,  had 
been  signed  or  detached.  Held,  that  under  Mon- 
tana statutes  determining  authority  of  agents, 
and  defining  actual  and  implied  authority,  the 
facts  did  not  show  that  the  agent  of  the  first 
company  was  hired  by  the  director  of  New  York 
Life  as  agent,  and  that  the  maker  of  the  note, 
on  its  negotiation  and  coming  into  the  hands  of 
a  third  person,  could  not  hold  the  New  York  Life 
for  the  amount  thereof,  as  the  maker  was  charged 
with  constructive  notice  of  the  lack  of  power  of 
the  agent." 

The  plaintiff  was  found  guilty  of  gross  negligence 
in  signing  the  note  as  he  did.  There  was,  in  fact,  no 
agency  and  no  ratification.  A  strong  dissent  was  en- 
tered by  one  of  the  three  Justices  that  heard  the  case. 
As  pointed  out  in  Appellant's  Brief  (p.  15)  a  crime 
was  in  fact  committed.  Therefore,  we  submit  that  the 
Weidenaar  Case  decision  is  not  applicable  to  this  case. 

AS  TO  SPECIFICATION  OF  ERROR  NO.  4 

The  Trial  Court  in  its  opinion  (TR.  pp.  24,  25) 
concluded  that  the  evidence  was  undisputed  that  it 
was  the  practice  of  the  company  to  accept  applications 
on  this  form  and  then  to  retroactively  date  the  policy 
according  to  the  effective  date  of  the  term  shown  in 
the  application.  In  fact,  the  Smiths  purchased  an 
automobile  liability  policy  a  few  days  after  the  24th 


;1968 
:k,  clerk 


JR., 


90012 


I 


—10— 

day  of  January  and  when  delivered,  the  policy  effec- 
tive date  was  the  same  as  that  shown  on  the  applica- 
tion.  (TR.  p.  25). 

As  authority  for  rejecting  the  Court's  finding  that 
the  policy  term  as  written  in  the  application  deter- 
mines the  effective  date  of  coverage,  Appellant  cites 
the  case  of  MOFRAD  V.  NEW  YORK  LIFE  INS. 
CO.  (CCA  10th  UTAH)  206  F  2d  491  (1953).  (App. 
Br.  P.  11)  A  reading  of  the  Mofrad  case  immediately 
points  out  a  distinguishing  feature.  In  that  case  there 
was  no  evidence  that  the  applicant  was  told  that  cov- 
erage would  be  effective  immediately.  This  point  was 
brought  out  in  the  case  of  GETTINS  V.  U.  S.  LIFE 
INS.  CO.,  6th  Circuit,  221  F  2d  782,  (1955)  when 
the  Mofrad  case  was  cited  along  with  another  case 
and  was  distinguished  in  this  language: 

"In  each  of  those  two  cases  the  Courts  pointed 
out  the  absence  of  evidence  to  show  that  the  ap- 
plicant was  misled  into  believing  that  the  policy 
would  be  effective  prior  to  medical  examinations. 
By  contrast,  it  is  the  existence  of  such  evidence 
upon  which  Appellants  rely  in  the  present  case." 
(emphasis  ours) 

The  evidence  in  the  Mofrad  case  clearly  showed  that 
the  applicant  was  aware  that  he  must  comply  with 
certain  requirements.  Whereas,  in  this  case,  the  evi- 
dence is  clear  that  Everhard  told  the  Smiths  that  cov- 
erage commenced  on  the  25th  of  January.  (TR.  P.  25). 

In  the  Appellant's  Brief,  in  addition  to  the  Mofrad 
case,  are  cited  the  cases  of  JONES  V.  NEW  YORK 
LIFE  INS.  CO.,  (1927)  69  UTAH  172,  253  P.  200 
and  SHIRA  V.  NEW  YORK  LIFE  INS.  CO.,  10  CIR 
(1937),  90  F  2d  953.  These  cases  hold  that  it  is  with- 
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in  the  rights  of,  and  competent  for,  the  parties  to  pro- 
vide in  the  application  under  what  conditions  and  at 
what  time  the  policy  should  become  effective  and 
binding.  In  the  Shira  case  the  insured  signed  a  sepa- 
rate written  instrument  in  which  he  acknowledged 
that  the  policy  was  to  take  effect  as  of  a  certain  date. 
The  Courts  in  these  cases  are  simply  saying  that  it 
is  competent  for  parties  to  agree  upon  a  policy  date. 
The  Appellee  agrees  with  this  position.  In  this  case 
the  Smiths  and  Wyoming,  through  Everhard,  agreed 
that  the  policy  term  would  commence  on  January  25, 
1964.  (TR.  P.  25). 

Appellant  contends  that  there  is  nothing  novel  or 
unfair  in  the  issuance  of  insurance  policies  which 
have  been  dated  retroactively  from  the  date  of  the 
companies  acceptance  of  the  application  (App.  Br.  P. 
11)  and  again  cites  the  Mofrad  Case.  The  learned 
Trial  Court  thought  it  unfair.  (TR.  P.  25).  Other 
Courts  have  dealt  with  this  topic.  In  the  case  of  RAN- 
SON  V.  THE  PENN  MUTUAL  LIFE  INS.  CO.  274 
P  2d  633  (CALIF.  1954)  the  court  declared  that  this 
would  not  be  dealing  honestly  with  the  insured  and 
cited  as  authority  the  cases  of  ALBERS  V.  SECUR- 
ITY MUTUAL  LIFE  INS.  CO.,  170  NW  159  (S.D.) 
(1918)  and  REYNOLDS  V.  N.  W.  MUTUAL,  176 
N.W.  207  (IOWA).  If  there  is  nothing  novel  or  un- 
fair about  accepting  money  as  payment  of  a  premium 
for  that  period  during  which  there  is  no  coverage  af- 
forded, then  the  insurance  company  guilty  of  this 
practice  has  disproved  the  theory  that  no  one  ever 
gets  something  for  nothing. 
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The  Appellant,  on  P.  12  of  its  Brief,  contends  that 
the  Trial  Court  selected  the  policy  term  portion  of 
Wyoming's  application  and  Everhard's  acts  in  com- 
pleting this  portion  of  the  application  as  the  single 
basis  for  fixing  the  effective  date  of  the  fire  insur- 
ance contract  which  it  found  was  in  existence  in  this 
case.  Query  —  in  the  absence  of  the  issuance  of  the 
formal  written  policy,  what  else  is  necessary?  Ever- 
hard  was  the  agent  for  Wyoming  and  when  the  Smiths 
asked  for  fire  coverage,  he  told  them  they  would  have 
coverage  as  of  January  25,  1964  and  wrote  this  date 
in  the  appropriate  box  in  the  application.  Based  on 
all  of  the  evidence  before  it,  not  just  this  single  basis, 
the  Trial  Court  found  that  a  contract  of  insurance 
did  result.  (TR.  P.  27).  In  its  transcript  on  appeal 
the  Appellant  could  have  included  all  the  evidence  that 
was  available  to  the  Trial  Court.  It  chose  not  to  do 
so.  How  can  Appellant  justify  this  action  and  yet 
seriously  contest  the  findings  of  the  Trial  Court. 

Next,  Appellant  challenges  the  Court's  failure  to 
follow  case  law  which  Appellant  contends  is  applica- 
ble. The  case  of  KENNEDY  V.  MUTUAL  BENE- 
FIT LIFE  INS.  CO.  of  Newark,  N.J.,  205  F  677 
(1913)  is  cited  as  being  almost  identical  on  the  facts. 
There  is  nothing  in  the  Kennedy  case,  as  there  is  noth- 
ing in  the  Mofrad  case,  and  the  Jones  case,  and  the 
Shira  case,  supra,  about  the  applicant  being  misled 
into  believing  that  the  policy  would  be  effective  prior 
to  the  medical  examinations.  This  is  clearly  pointed 
out  in  the  Gettins  case  supra. 

In  the  Kennedy  case,  a  microscopical  examination 
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was  required  and  never  obtained.  There  was  no  ques- 
tion of  agency,  waiver  or  estoppel  or  oral  or  tempora- 
ry contracts  of  insurance.  This,  then,  is  not  legal 
precedent. 

A  review  of  Sheppard's  Montana  Citations  will 
show  that  the  Weidenaar  case  has  been  followed,  as 
to  the  point  relied  upon  by  the  Appellant,  not  one  sin- 
gle time.  There  have  been  only  five  cases  wherein  the 
Weidenaar  case  w^as  referred  to  and  in  each  instance 
it  was  in  connection  with  the  legal  point  of  ratifica- 
tion. 

The  Montana  Supreme  Court  in  BAKER  V.  UN- 
ION ASSUR.  SOC.  OF  LONDON  LTD.,  81  MONT. 
281,  297,  264  Pac.  132  (1928)  adopted  language 
which  illuminates  the  inherent  reaction  of  Judges  and 
Juries  in  these  cases  and  the  motivation  which  has 
shaped  and  written  the  legal  guideline: 

"The  insured  deals  with  no  one  but  the  agent; 
the  company  cannot  deal  with  its  patrons  in  any 
other  way.  Justice  and  law,  therefore,  require 
that  the  company  shall  be  held  to  sanction  what 
the  agent  agrees  to,  and  upon  which  the  insured 
relies.  To  allow  the  company  to  enforce  a  con- 
dition or  forfeiture  of  the  policy  for  a  neglect  to 
do  that  which  the  agent  informs  the  insured  shall 
not  avoid  the  policy,  would  work  the  greatest  in- 
justice." 

Appellant  then  attempts  to  distinguish  the  case  of 
MAYFIELD  V.  MONTANA  LIFE  INS.  CO.,  62 
MONT.  535,  205  P.  669  (1922)  from  our  instant 
case.  At  P.  17  of  its  Brief  the  Appellant  maintains 
that  the  undisputed  evidence  revealed  that  Everhard 
believed  he  did  not  have  authority  to  bind  the  com- 
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pany,  regardless  of  what  his  representations  might 
have  led  the  Smiths  to  believe.  Again,  nowhere  in  the 
record  is  there  any  evidence  of  this  state  of  mind  of 
Everhard  and  therefore  this  argument  must  fail.  The 
same  reasoning  applies  to  the  statement  (P.  17  App. 
Br.)  .  .  .  "the  undisputed  evidence  of  the  custom  or 
practice  of  Everhard  in  this  regard,  is  to  the  con- 
trary." The  Mayfield  case  and  this  case  have  these 
facts  in  common: 

1.  The  premium  for  the  first  years  coverage  was 
paid  to  the  agent. 

2.  The  agent  represented  to  the  applicant  that  cov- 
erage was  to  go  into  effect  at  once. 

3.  In  both  cases  this  representation  was  made  in 
the  face  of  a  printed  paragraph  which  stated 
that  the  insurance  would  not  take  effect  until 
approval  by  the  home  office. 

The  Court  in  the  Mayfield  case  held: 

"Under  these  allegations  the  general  agent, 
Gutch,  was  clothed,  prima  facie,  with  the  osten- 
sible authority  to,  and  did,  waive  the  conditions 
of  the  receipt  issued  to  Mayfield,  and  that  his 
agreement  that  the  insurance  should  be  in  force 
from  the  date  of  its  issuance  w^as  binding  upon 
the  company.  .  ."  (Emphasis  ours) 

The  Trial  Court  in  this  case  has  held: 

"The  standard  agent's  agreement,  whatever 
its  effect  as  between  the  company  and  the  agent, 
is  not  conclusive  as  to  third  parties.  Everhard 
did  have  authority  to  take  the  application,  and 
he  did  have  authority  to  show  the  policy  term  on 
the  application  exactly  as  he  did  show  it."  (TR. 
P.  26) 

"And  if  the  words  used  by  Everhard  are  to  be 
interpreted  in  the  sense  that  the  Smiths  under- 
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stood  them  as  Montana  Law  requires,  then  a 
contract  of  insurance  did  result  and  the  Plaintiff 
is  liable."  (TR.  P.  27) 

The  Court,  in  its  opinion,  (TR.  P.  27)  in  compar- 
ing the  Mayf ield  case  to  the  case  before  it  said : 

"Whether  Everhard  was  a  general  agent  or 
not,  the  authority  given  as  to  the  term  of  insur- 
ance matter  was  sufficient  to  empower  him  to 
waive  the  clause,  at  least  to  the  extent  indicated 
in  the  opinion."  (TR.  P.  27  Note  6)  (Emphasis 
ours) 

The  Appellees  respectfully  contend  that  the  Trial 
Court  followed  the  existing  law  of  the  State  of  Mon- 
tana and  cited  Montana  cases  where  it  deemed  it 
necessary  to  do  so. 

AS  TO  SPECIFICATION  OF  ERROR  NO.  5 

NEXT  THE  APPELLANT  CONTENDS  THAT 
THE  LEGAL  AUTHORITIES  SET  FORTH  IN 
THE  DISTRICT  COURTS  OPINION  AND  DE- 
CISION ARE  NOT  APPLICABLE. 

Appellee  has  already  discussed  the  applicability  of 
the  Mayfield  case  supra,  and  will  not  repeat  that 
argument  here. 

Next,  the  Appellant  claims  that  RCM  1947,  Sections 
13-715  and  13-717  are  not  properly  in  question,  be- 
cause these  sections  are  concerned  with  a  contract 
that  was  otherwise  legally  entered  into.  It  seems  clear 
to  the  Appellee  that  the  Trial  Court  found  that  a 
contract  had,  in  fact,  been  legally  entered  into  and 
was  citing  these  sections  as  authority  for  the  position 
that  all  of  the  essential  elements  of  a  valid  and  bind- 
ing contract  were  found  in  what  took  place  between 
the  parties  on  January  24,  1964. 
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The  Court  held  that  there  was  a  temporary  contract 

of  insurance  (TR.  P.  28)  made  on  that  night.   RCM 

1947  Section  40-3726,  provides  for  such  contracts  of 

insurance  in  these  words: 

''1.  Binders  or  other  contracts  for  temporary 
insurance  may  be  made  orally  or  in  writing,  and 
shall  be  deemed  to  include  all  the  usual  terms  of 
the  policy  as  to  which  the  binder  was  given.  .  ." 

The  leading  case  in  Montana  which  recognizes  and 

approves  an  oral  or  temporary  contract  of  insurance 

is  AUSTIN  V.  NEW  BRUNSWICK  FIRE  INS.  CO., 

Ill  MONT.  192,  108  P  2d  1036  (1940).   In  that  case 

the  court  held : 

"If  the  minds  of  the  parties  have  met  on  the 
essential  parts  of  the  contract,  it  makes  no  dif- 
ference whether  the  form  of  the  insurance  con- 
tract is  oral  or  written." 

In  the  Court's  opinion  (TR.  P.  28)  the  court  makes 
it  clear  that  its  decision  is  based  upon  an  estoppel 
constituting  the  company's  acceptance  of  the  contract 
of  temporary  insurance  found  in  this  case.  And  there 
is  ample  authority  for  the  court's  position  under  Mon- 
tana cases.  In  LINDBLOM  V.  EMPLOYER'S  LIA- 
BILITY ASSURANCE  CORP.  88  MONT.  488,  500; 
295  P.  1007,  the  Court  held : 

"Where  a  principal  makes  it  possible  through 
his  acts  for  his  own  agent  to  inflict  injury,  the 
result  of  such  injury  should  not  be  passed  on  to 
innocent  persons  who  have  dealt  with  the  agent 
in  good  faith  under  his  apparent  authority.  The 
law  forbids  the  principal  to  deny  authority  in 
the  agent,  which  his  own  conduct  has  invited 
those  with  whom  he  was  dealing  to  assume  he 
possessed.    In  such  a  case,  a  principal  is  bound 
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by  his  acts  and  estopped  by  his  own  conduct  from 
denying  the  authority  of  the  agent  to  act." 


CONCLUSION 

The  Trial  Court  after  hearing  all  the  evidence 
(which  the  Appellant  has  not  made  available  to  the 
Circuit  Court)  submitted  special  interrogatories  to 
the  Jury  (TR.  P.  25).  The  Jury  found  that  Everhard 
had  indicated  to  the  Smiths  that  their  property  would 
be  insured  on  January  25,  1964. 

Based  on  what  actual  authority  the  evidence  dis- 
closed Everhard  to  possess  in  his  capacity  as  agent  for 
Wyoming,  the  Court  held  as  a  matter  of  law  that  he 
had  the  implied  authority  to  explain  the  acts  which 
were  within  the  scope  of  his  actual  authority  and 
to  thus  bind  Wyoming  to  a  contract  of  temporary  in- 
surance. The  Court  held  further  that  Wyoming  could 
not  deny  that  contract  by  relying  on  general  and  un- 
disclosed limitations  on  the  agent's  power. 

The  Appellees  submit  that  this  is  a  decision  which 
is  not  only  sound  on  the  law  but  which  in  all  justice 
is  the  only  result  possible  to  reach  on  the  facts. 

It  is  respectfully  contended  that  the  Judgment  of 
the  District  Court  should  be  affirmed. 

Respectfully  submitted, 
KNIGHT  4  DAHOOD 


^ellees, 
Curtis  L.  Smith  and 
Jamie  L.  Smith. 
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CERTIFICATE 

I  CERTIFY  that  in  connection  with  the  prepara- 
tion of  this  Brief,  I  have  examined  Rules  18,  19  and 
39  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  and  that  in  my  opinion  the  foregoing 
Brief  is  in  full  compliance  with  those  rules. 


KNIGHT  &  DAHOOD 


JrnFys  for  i^ppellees, 
Curtis  L.  Smith  and 
Jamie  L.  Smith. 
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APPELLANT'S  OPENING  BRIEF. 


Pleadings. 

1.  Indictment  number  35831 -CD  returned  Febru- 
ary, 1966,  Federal  Grand  Jury,  filed  February  23, 
1966,  in  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division.  Forty- 
six  Counts  alleging  violations  of  Title  18  U.S.C.  Sec. 
641  (receipt  of  stolen  Government  property;  unau- 
thorized sale  of  Government  property)  against  various 
defendants,  including  Appellant,  and  One  Count  al- 
leging a  violation  of  Title  18  U.S.C.  Sec.  371  (con- 
spiracy). 

2.  Order  entered  pursuant  to  Rule  37  of  the  Rules 
of  Criminal  Procedure  executed  and  dated  August  25, 
1966,  by  the  Honorable  Russell  E.  Smith,  United  States 
District  Judge  providing  that  the  Notice  of  Appeal 
filed  on  July  29,  1966,  by  Appellant  Wendt  be  con- 
sidered as  a  Notice  of  Appeal  filed  within  the  time  al- 
lowed by  law. 
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3.  Notice  of  Appeal  dated  July  12,  1966,  filed  by 
Appellant  Wendt  appealing  the  Judgment  and  decision 
of  the  Court  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

4.  Designation  of  Record  on  Appeal  filed  by  Appel- 
lant Wendt  dated  September  2,  1966. 

Statement  of  Facts  Disclosing  Jurisdiction. 

By  virtue  of  the  Indictment  filed  in  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia Central  Division  on  February  23,  1966,  Appel- 
lant was  named  as  a  defendant  together  with  certain 
others  wherein  it  was  charged  in  Counts  1  through 
46,  that  Appellant  and  certain  others  had  violated  Title 
18,  U.S.C.  Sec.  641 ;  receipt  of  stolen  government  prop- 
erty; unauthorized  sale  of  government  property  and  in 
the  last  and  47th  Count,  a  violation  of  Title  18  U.S.C. 
Sec.  371,  conspiracy  to  commit  offenses  against  the 
United  States.  Appellant  Wendt  was  charged  in  Counts 
12,  13,  35,  36,  40,  41,  45,  46  and  47  only.  Appellant 
Wendt  was  adjudged  guilty  of  Counts  12,  41,  46  and 
47  only.  A  timely  Notice  for  New  Trial  was  made 
before  the  Honorable  Russell  E.  Smith  on  July  12, 
1966.  The  motion  was  denied  and  thereafter  Appellant 
Wendt  filed  his  Notice  of  Appeal  from  the  Orders 
denying  the  Motion  for  Judgment  of  Acquittal ;  Motion 
for  a  New  Trial  and  from  the  Final  Judgment  of  Con- 
viction entered  in  this  proceeding  on  July  12,  1966. 

In  those  Counts  of  the  Indictment  referring  to  Ap- 
pellant Wendt  hereinabove  referred  to,  it  was  alleged 
in  all  expect  the  last  and  47th  Count,  that  Appellant 
Wendt  and  one  Edward  Mace  S.  Clark,  without  au- 
thority, sold,  conveyed  and  disposed  of  certain  aircraft 
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parts  in  Los  Angeles  County  and  within  the  Central 
Division  of  the  Southern  District  of  California,  man- 
ufactured by  Curtis-Wright,  which  Appellant  Wendt 
and  defendant  Clark  then  and  there  well  knew  had 
been  stolen  and  purloined  from  the  United  States. 

In  Count  47  which  named  all  of  the  defendants 
named  in  the  Indictment,  including  Appellant  Wendt, 
it  was  charged  that  a  conspiracy  existed  in  violation  of 
Title  18,  Sec.  371  of  the  United  States  Code  wherein 
the  defendants  were  alleged  to  have  unlawfully  conspired 
and  agreed  together  to  commit  offenses  against  the 
United  States  by  receiving,  concealing  and  retaining 
with  the  intent  to  convert  to  their  own  use,  property 
of  the  United  States  having  a  value  in  excess  of 
$100.00,  knowing  the  same  to  have  been  stolen  from 
the  United  States  and  further  to  sell  or  dispose  of  the 
same  without  authority.  Appended  to  Count  47  were 
twenty-six  overt  acts  alleged  to  have  been  committed 
by  the  defendants  in  furtherance  of  the  conspiracy. 
Appellant  Wendt  was  alleged  to  have  participated  in 
overt  acts  numbers  2,  3,  13  and  26.  These  overt 
acts  were  alleged  to  have  been  committed  by  Appellant 
Wendt  at  Los  Angeles  County  and  within  the  Central 
Division  of  the  United  States  District  Court  for  the 
Southern  Division  of  California.  The  statutory  provi- 
sions alleged  to  have  been  violated  by  Appellant  Wendt 
in  the  Indictment  are  as  follows : 

TITLE  18  U.S.C.  Sec.  371 
Conspiracy  to  commit  offense  or  to  defraud  United 
States. 

If  two  or  more  persons  conspire  either  to  com- 
mit any  offense  against  the  United  States,  or  to 
defraud  the  United  States,  or  any  agency  thereof, 
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in  any  manner  or  for  any  purpose,  and  one  or 
more  of  such  persons  do  any  act  to  effect  the 
object  of  the  conspiracy,  each  shall  be  fined  not 
more  than  $10,000.00  or  imprisoned  not  more 
than  five  years,  or  both. 

If,  however,  the  offense,  the  commission  of 
which  is  the  object  of  the  conspiracy,  is  a  mis- 
demeanor only,  the  punishment  for  such  conspiracy 
shall  not  exceed  the  maximum  punishment  pro- 
vided for  such  misdemeanor.  June  25,  1948,  c. 
645,  62  Stat.  701. 

TITLE  18  U.S.C  Sec.  641 
Public  money,  property  or  records. 

Whoever  embezzles,  steals,  purloins,  or  knowingly 
converts  to  his  use  or  the  use  of  another,  or  with- 
out authority,  sells,  conveys  or  disposes  of  any 
record,  voucher,  money,  or  thing  of  value  of  the 
United  States  or  of  any  department  or  agency 
thereof,  or  any  property  made  or  being  made  un- 
der contract  for  the  United  States  or  any  depart- 
ment or  agency  thereof ;  or 

Whoever  receives,  conceals,  or  retains  the  same 
with  intent  to  convert  it  to  his  use  or  gain,  know- 
ing it  to  have  been  embezzled,  stolen,  purloined 
or  converted — 

Shall  be  fined  not  more  than  $10,000.00  or 
imprisoned  not  more  than  ten  years,  or  both;  but 
if  the  value  of  such  property  does  not  exceed  the 
sum  of  $100.00  he  shall  be  fined  not  more  than 
$1,000.00  or  imprisoned  not  more  than  one  year, 
or  both. 
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The  word  "value"  means  face,  par,  or  market 
value,  or  cost  price,  either  wholesale  or  retail,  which- 
ever is  greater.  June  25,  1948,  c.  645,  62  Stat. 
725. 

By  virtue  of  the  Indictment  wherein  a  violation  of 
the  above  Federal  Statutes  was  charged,  and  that  the 
Indictment  names  Appellant  Wendt  as  having  commit- 
ted the  offenses  in  Los  Angeles  County,  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division,  had  jurisdiction  to  hear 
and  determine  the  validity  of  the  charges  against  Ap- 
pellant Wendt  as  contained  in  those  Counts  of  the  In- 
dictment returned  against  him. 

As  to  those  Counts  of  the  Indictment  referring  to 
Appellant  Wendt,  they  appear  in  the  Transcript  of 
Record,  Volume  One,  with  the  Counts  and  pages  as 
follows : 

COUNT  PAGE 


12 
13 

35 
36 
40 
41 
45 
46 
47 


13 
14 
36 
37 
41 
42 
46 
47 
48 


Appellant  Wendt  duly  filed  his  Notice  of  Appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit pursuant  to  Rules  37  and  39  of  the  Rules  of 
Criminal  Procedure. 
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Statement  of  the  Case. 

History. 

On  February  23,  1966,  the  Federal  Grand  Jury  of 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  returned  an 
Indictment  charging  nine  persons,  including  Appellant 
Emmet  Walter  Wendt,  with  various  Counts  of  a  vio- 
lation of  Title  18  U.S.C.  Sec.  641,  and  all  of  the  de- 
fendants, including  Appellant  Wendt,  with  a  violation 
of  Title  18  U.S.C.  Sec.  371.  Prior  to  the  trial,  de- 
fendants Don  C.  Boone,  Donald  John  Nastali  and  Har- 
old Steel  Gray,  entered  pleas  of  guilty  to  one  Count 
alleging  a  violation  of  Title  18  U.S.C.  Sec.  641,  and 
to  Count  47  alleging  a  violation  of  Title  18  U.S.C. 
371.  Disposition  of  the  remaining  Counts  against  these 
defendants  was  put  over  until  the  trial  was  concluded. 
These  witnesses  were  called  by  the  Government  as  a 
part  of  its  case  in  chief.  During  the  trial,  defendant 
Wesley  J.  Coverdill,  entered  a  plea  of  guilty  to  two 
Counts  of  the  Indictment.  The  remaining  defendants, 
including  Appellant  Wendt  proceeded  to  a  jury  trial 
before  the  Honorable  Russell  E.  Smith,  Judge  presid- 
ing on  May  2,  1966,  which  concluded  with  a  jury  ver- 
dict on  May  20,  1966. 

Upon  the  close  of  the  Government's  case.  Appellant 
Wendt  moved  the  court  for  a  Judgment  of  Acquittal 
on  each  of  the  nine  Counts  referable  to  him  in  the  In- 
dictment as  hereinbefore  set  forth.  After  argument, 
the  trial  Judge  granted  Appellant  Wendt's  motion  and 
ordered  Judgment  of  Acquittal  as  to  Counts  13,  35, 
36,  40  and  45.  Appellant  Wendt  then  was  required  to 
stand  trial  on  Counts  12,  41,  46  and  47.  It  was  upon 
these   latter   four   Counts   that   Appellant   Wendt   was 
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convicted  and  now  prosecutes  this  appeal.   Counts   12, 

41,  46  and  47  which  appear  respectively  on  pages   13, 

42,  47  and  48  of  the  Transcript  of  Record,  Volume 
One,  charge  him  with  a  violation  of  Title  18,  Section 
641  of  the  United  States  Code.  The  fourth  Count, 
being  number  47,  alleges  Appellant  Wendt  conspired 
and  agreed  with  his  co-defendants  to  commit  an  of- 
fense against  the  United  States  in  violation  of  Title 
18,  Section  371  of  the  United  States  Code. 

Count  12  of  the  Indictment  alleged  that  between 
April  2,  1965,  and  September  15,  1965,  Appellant 
Wendt  and  defendant  Edward  Mace  S.  Clark,  received, 
concealed,  with  intent  to  convert  to  their  own  use,  127 
Power  Recovery  Turbine  Wheels  (P.R.T.  Wheels); 
262  Pistons;  27  Shields;  10  Gears;  50  Impeller  Shafts, 
all  manufactured  by  Curtis- Wright,  and  having  a  value 
in  excess  of  $100.00,  which,  it  was  alleged.  Appellant 
Wendt  and  defendant  Clark,  then  and  there  knew  had 
been  stolen  from  the  United  States. 

Count  41  alleged  that  on  or  about  July  8,  1965, 
Appellant  Wendt  and  defendant  Clark  sold  and  con- 
veyed of  35  P.R.T.  Wheels,  which  had  been  manufac- 
tured by  Curtis-Wright  and  having  a  value  in  excess 
of  $100.00  and  which  property.  Appellant  Wendt  and 
defendant  Clark  then  and  there  well  knew  had  been 
stolen  from  the  United  States. 

Count  46  alleged  that  on  or  about  August  27,  1965, 
Appellant  Wendt  and  defendant  Clark,  sold  and  con- 
veyed of  515  Pistons,  which  had  been  manufactured 
by  Curtis-Wright  and  having  a  value  in  excess  of 
$100.00  and  which  property.  Appellant  Wendt  and  de- 
fendant Clark  then  and  there  well  knew  had  been  stolen 
from  the  United  States. 
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In  Count  47  it  was  generally  alleged  that  prior  to 
December    1964,    and   continuing   until    November    15, 

1965,  all  of  the  defendants,  including  Appellant  Wendt, 
combined,  conspired  and  agreed  to  commit  offenses 
against  the  United  States  by  receiving,  concealing  and 
retaining  with  intent  to  convert  to  their  own  use,  proj)- 
erty  of  the  United  States  having  a  value  in  excess  of 
$100.00  and  further  without  authority  to  sell,  convey 
or  dispose  of  property  of  the  United  States  of  such 
value  or  more  and  knowing  then  and  there  that  such 
property  had  been  stolen  from  the  United  States. 

In  Count  47,  hereinafter  referred  to  as  the  "Con- 
spiracy Count",  twenty-six  overt  acts  were  alleged  in 
which  Appellant  Wendt  was  named  as  having  partici- 
pated in  numbers  2,  3,  13  and  26. 

Abstract  of  the  Evidence  Presented. 
During  the   trial   which   lasted    from   May   2,   until 
the  return  of   the  jury  with  its  verdict   on   May   20, 

1966,  the  Government  called  numerous  witnesses  in 
order  to  estabHsh  its  theory  of  the  case.  The  Govern- 
ment's theory  and  presentation  of  the  evidence,  both 
real  and  verbal,  was  designed  to  show  that  certain  civ- 
ilian employees  at  the  Alameda  Naval  Air  station  at 
Alameda,  California,  had  access  to  various  parts  which 
were  used  as  replacement  parts  on  an  aircraft  engine 
manufactured  by  Curtis-Wright  in  New  Jersey.  These 
engine  parts  were  stored  in  huge  warehouses,  being  a 
Government  facility  in  the  Naval  Air  Station  at  Ala- 
meda. The  Government's  theory  was  that  certain  civil- 
ian employees  agreed  to  pilfer  some  of  these  parts  from 
the  Government;  take  them  off  the  base  without  au- 
thorization and  sell  them  to  various  persons.  The  parts 
consisted   mainlv   of    Pistons,    Gears,    P.R.T.    Wheels, 
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Shafts  and  Shields.  All  of  these  parts  were  compo- 
nents of  a  large  aircraft  engine  manufactured  by  Cur- 
tis-Wright and  known  by  the  designation  of  3350. 

It  was  alleged  by  the  Government  and  its  order  of 
proof  sought  to  show  that  after  the  civilian  employees 
at  Alameda  took  some  of  these  parts  off  the  base, 
they  were  sold  to  other  civilians  in  the  San  Francisco 
area,  who  in  turn  conveyed  them  to  others  and  who 
later  sold  them  to  aircraft  parts  dealers  in  the  Los 
Angeles  area.  Appellant  Wendt  was  shown  to  have 
been  in  the  parts  business  in  Los  Angeles  for  at  least 
fifteen  years  and  was  doing  business  as  Western  En- 
gine and  Supply.  In  the  ordinary  course  of  his  busi- 
ness, Appellant  Wendt  purchased  and  sold  some  of  the 
parts  similar  to  those  the  Government  claims  had  been 
taken  from  the  Base  at  Alameda. 

It  was  and  now  is  the  Government's  intention  that 
not  only  did  Appellant  Wendt  receive,  retain  and  convey 
such  aircraft  engine  parts  but  that  he  did  so  with  full 
knowledge  at  that  time  that  the  parts,  having  a  value 
in  excess  of  $100.00,  had  been  stolen  from  the  United 
States  Government.  This  alleged  conduct  is  set  forth  in 
Counts  12,  41.  and  46  of  the  Indictment.  In  present- 
ing evidence  in  support  of  Count  47,  the  Governm.ent 
sought  to  show  that  Appellant  Wendt  and  others,  in- 
cluding his  co-defendants,  conspired  together  to  receive, 
retain  and  sell  these  aircraft  engine  parts  with  the 
knowledge  that  they  had  been  stolen  from  the  United 
States  Government.  By  evidence  revealed  on  cross- 
examination  of  the  Government's  witnesses  and  the  pres- 
entation of  the  case  in  chief  and  in  addition  the  evi- 
dence produced  by  his  co-defendants,  Appellant  Wendt 
demonstrated  that  in  his  dealings  and  conduct,  as  de- 
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nounced  against  him  in  those  four  Counts  upon  which 
he  was  adjudged  guilty,  he  was  acting  in  the  usual  and 
ordinary  course  of  business  as  practiced  by  numerous 
other  business  enterprises  of  this  kind  and  was  not 
acting  unlawfully  in  any  manner. 

History  of  the  Evidence. 

Because  the  facts  dealt  with  personal  property  con- 
sisting of  aircraft  engine  spare  parts  manufactured  by 
Curtis-Wright  on  the  East  Coast  and  shipped  by  them 
to  a  Navy  Facility  at  Alameda,  California,  and  there- 
after taken  from  Alameda  and  passed  through  several 
hands,  individual  and  corporate,  it  appears  useful  to 
summarize  in  skeleton  form  at  this  point  the  history 
of  the  evidence  produced  to  spell  out  chronologically 
the  case  presented  to  the  jury.  The  testimony  of  the 
witnesses  for  the  Government  and  the  defendants  dis- 
closed this  chronology : 

Elmer  Sturm,  employed  by  Curtis-Wright  in  1965 
as  a  supervisor,  identified  numerous  physical  exhibits 
present  in  the  courtroom  at  the  beginning  of  the  trial. 
Sturm  identified  not  only  actual  physical  pictures  such 
as  piston,  P.R.T.  wheels  and  gears  but  also  shipping 
tags  and  other  paperwork  used  in  the  manufacture 
and  shipping  of  these  items.  Sturm  testified  that  the 
parts  are  modified  constantly  and  that  on  numerous 
parts,  shield  for  instance,  he  could  not  tell  whether 
Curtis-Wright  had  made  such  a  shield  because  it  had 
no  serial  number  on  it.  Sturm  also  testified  that  after 
final  inspection  at  Curtis-Wright,  no  record  is  kept 
of  any  part  that  might  happen  to  have  a  serial  number 
on  it.  Further,  he  testified  that  because  of  the  unique 
nature  of  the  aircraft  parts  business,  Curtis-Wright 
had  even  re-purchased  some  of  their  own  parts  back 
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from  other  people  in  the  industry  to  supply  a  demand 
from  still  another  person. 

Next,  because  the  Government  was  apparently 
warned  that  these  people  would  decline  to  testify  on 
the  grounds  that  they  would  incriminate  themselves,  the 
Court  called  as  it  own  witnesses  three  people;  Willard 
Leon  Johnson,  also  known  as  Willie  Leon  Johnson; 
C.  B.  Butler  and  Tony  Vierra.  Johnson  declined  to  an- 
swer any  questions  on  direct  or  cross-examination  and 
was  excused.  Butler  admitted  being  employed  at  the 
Naval  Air  Station  at  Alameda  and  agreed  that  he  had 
"access"  to  the  supplies  stored  there.  He  said  that  he 
could  not  say  one  way  or  the  other  whether  or  not 
the  boxes  he  examined  in  the  courtroom  were  similar 
to  the  ones  stored  at  the  Alameda  warehouse.  After 
answering  these  questions,  he  declined  to  testify  fur- 
ther. Vierra  also  admitted  being  a  truck-driver  but 
after  this  admission,  declined  to  answer  further  ques- 
tions on  the  same  grounds. 

Henry  L.  Ainliy,  Jr.,  as  a  Commander  in  the  United 
States  Navy  and  assigned  as  the  Control  Division  Of- 
ficer at  the  Naval  Air  Station  at  Alameda,  next  tes- 
tified concerning  certain  records  and  explained  how 
overages  and  shortages  are  maintained  according  to  cer- 
tain paperwork.  His  testimony  was  limited  largely  to 
an  explanation  of  how  the  records  were  kept  and  ad- 
mitted on  cross-examination  that  he  could  not  tell  in 
spite  of  his  experience  and  assignment,  whether  cer- 
tain paperwork  belonged  to  the  Government  or  to  a 
private  citizen.  In  fact,  this  witness  testified  that  some 
of  the  exhibits  introduced  were  not  even  prepared  un- 
der his  direction  and  control  but  by  a  civilian  super- 
visor at  the  same  station.  When  questioned  concerning 
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a  box  in  the  courtroom  which  contained  a  part  similar 
to  those  described  in  the  Indictment,  he  admitted  it 
was  impossible  to  say  whether  the  box  had  ever  been 
received  in  the  Naval  Air  Station  at  Alameda. 

Harry  Buxton,  a  civilian  employee  at  Alameda,  was 
produced  by  the  Government  to  identify  certain  paper 
records  and  tags  kept  in  an  overhaul  shop  at  Ala- 
meda. Some  of  these  records  were  not  official  but  were 
kept  by  employees  for  their  own  personal  reasons. 

James  C.  demons,  called  by  the  Government,  admitted 
he  was  employed  as  a  civilian  at  the  Alameda  Naval 
Air  Station  but  admitted  he  never  had  seen  any  of  the 
Indicted  defendants  on  trial  until  he  came  to  the  court- 
room. When  asked  directly  by  the  Prosecutor  whether 
he  stole  some  parts  from  the   Naval  Air   Station,  he 
said  he  did  not  take  them  but  he  made  them  "avail- 
able" and  they  were  taken   off   the   station  with  his 
knowledge   by   a   man   named   Butler.    Clemons   stated 
that   he   and   Butler   drove   a   truck   off   the   Alameda 
Naval  Air  Station  to  a  man's  house  in  San  Leandro  and 
that  he  had  had  conversations  with  defendant  Harold 
Gray  and  Vierra.  He  admitted  at  the  trial  he  was  still 
working  at  his  regular  job  at  Alameda,  had  not  been 
indicted  or  charged  with  any  crime  by  any  agency  or 
had  been  disciplined  for  his  conduct  by  his  employer. 
When  cross-examined  concerning  some  of  the  physical 
evidence  in  the  courtroom,  he  was  unable  to  identify 
it  stating  that  he  could  not  tell  whether  or  not  they 
had  come  from  his  place  of  employment  although  he 
recognized  that  there  were  many  boxes  at  the  ware- 
house close  to  the  size  of  those  he  saw  in  the  court- 
room. His  testimony  clearly  indicated  he  was  dealing 
primarily  with  Tony  Vierra  and  he  denied  that  Gray 
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was  buying  the  goods  from  him.  Donald  John  Nastali, 
although  indicted,  was  called  as  a  Government  witness 
after  he  had  entered  a  plea  of  guilty  to  two  of  the 
21  Counts  for  which  he  was  indicted  and  was  allowed 
to  testify  in  narrative  form.  His  testimony  was  inter- 
rupted at  the  beginning  by  the  Court,  granting  all  de- 
fendants a  "continuing  objection"  to  the  testimony  and 
its  admission  subject  to  "the  ultimate  proof  of  a  con- 
spiracy".  Nastali  outlined  that  in  December,   1964,  he 

had  Gray  as  a  partner  in  his  company  known  as  Aero  P  p\ 

Service  in  Burbank,  and  that  it  was  in  the  aircraft 
surplus  parts  business.  Further,  Gray,  while  in  San 
Francisco,  had  the  opportunity  to  buy  certain  parts, 
telephoned  Nastali  and  obtained  money  to  buy  the  parts 
which  were  later  sold  to  James  Boone  in  the  Bay  Area. 
Apparently  Gray's  ability  to  obtain  these  parts  occurred 
when  he  met  Vierra  in  a  crap  game.  Because  of  their 
experience  in  the  aircraft  parts  business,  Nastali  and 
Gray  importuned  Vierra  to  obtain  parts  for  them  for 
resale.  Vierra,  not  realizing  the  value  of  these  parts, 
in  turn  importuned  demons,  Johnson  and  Butler  to 
obtain  them  from  Alameda. 

During  the  above  process,  Nastali  and  Gray  obtained 
these  parts  and  took  them  to  James  Boone  at  his  air- 
craft parts  shop.  Gray  and  Nastali  told  James  Boone 
that  they  received  the  material  from  out  of  state  and 
that  it  was  surplus. 

At  Gray  and  Nastali's  business  address  at  Burbank, 

TO 

known  as  Aero  Service,   they  had  some  of  the  parts  ' 

on  display  with  other  material  in  their  store.  Gray  tele- 
phoned defendant  Edward  Mace  S.   Clark  asking  him  ^ 
if  he  knew  anybody  who  could  use  any  P.R.T.  Wheels.  ^* 
During  this  conversation  price  was  discussed  and  Clark                             r 
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indicated  the  necessity  of  financial  backing  in  order  to 
purchase  them.  Clark  obtained  the  necessary  purchasing 
from  a  Jack  Leverwich  who  purchased  some  P.R.T. 
Wheels  from  Gray  and  Nastali.  Leverwich  paid  Nas- 
tali  and  Gray  but  was  never  indicted  for  any  offense. 

Wesley  J.  Coverdill,  a  defendant  who  decided  to 
change  his  plea  during  the  trial,  was  identified  as  a 
truckdriver  who  went  from  the  Los  Angeles  area  to 
Alameda  to  pick  up  some  of  the  parts.  After  Nastali 
and  Gray  had  returned  from  the  Bay  Area  with  more 
material,  they  stocked  their  shelves  at  Aero  Service 
with  it  and  thereafter  Clark  in  the  usual  course  of  his 
business  came  in  and  saw  the  material.  Clark  inquired 
if  the  material  was  for  sale  and  Nastali  indicated  it 
would  probably  go  to  James  Boone  because  of  his  prior 
purchases  of  similar  material  from  Aero  Service.  In- 
dicating interest  in  the  material,  Clark  asked  its  price 
and  was  told  $10,000.00.  Some  days  later  Clark  walked 
in  with  Appellant  Wendt  who  likewise  indicated  inter- 
est in  the  material  explaining  he  had  been  in  the  parts 
business  for  more  than  fifteen  years  and  inquired  as 
to  price  and  terms.  Two  days  later,  Appellant  Wendt 
returned  offering  to  pay  $10,000.00  for  the  parts  with 
$5,000.00  down  and  the  balance  later.  This  partial  pay- 
ment was  made  and  Appellant  Wendt  took  a  portion 
of  the  material,  namely,  P.R.T.  Wheels,  at  that  time. 
This  transaction  was  made  in  the  ordinary  course  of 
business  with  checks  and  receipts  as  evidence  of  the 
transaction.  The  balance  of  the  $10,000.00  was  paid 
by  Appellant  Wendt  within  a  week.  Further  purchases 
were  made  by  Wendt  from  Aero  Service  in  the  usual 
and  ordinary  course  of  business.  Nastali  admitted  readi- 
ly that  the  parts  business  is  very  unique  and  that  many 
people  conduct  a  rather  large  operation  from  small  fa- 
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cilities  or  even  their  home.  Further,  NastaH  admitted 
that  the  value  of  the  location  of  a  particular  set  of  parts 
is  the  key  to  success  in  this  business.  He  further  stated 
that  for  so  long  as  he  could  remember  there  was  no 
standard  mark-up  on  parts  and  that  it  was  quite  cus- 
tomary to  sell  parts  by  the  "Lot"  rather  than  desig- 
nate each  part  by  serial  number,  part  number  or  other 
extensive  description.  Nastali  concluded  his  testimony 
by  reiterating  that  he  had  sold  numerous  parts  to  James 
Boone  that  he  felt  were  stolen  but  that  James  Boone 
bought  in  the  ordinary  course  of  business  and  for 
which  he  was  never  charged  or  indicted.  On  cross- 
examination,  Nastali  admitted  that  he  double-crossed 
his  partner.  Gray,  and  made  at  least  $10,000.00  on  these 
"side  transactions". 

Milford  Ingham  called  by  the  Government,  identified 
himself  as  an  employee  at  Alameda  who  had  done  re- 
work on  the  P.R.T.  Wheels.  He  admitted  the  P.R.T. 
Wheels  go  practically  all  over  the  world  and  may  be 
overhauled  in  Japan,  San  Francisco  or  any  place  else. 
After  reworking  one  of  the  wheel  exhibits  to  him,  he 
stated  he  never  saw  it  after  1960. 

Don  C.  Boone,  (no  relation  to  James  Boone)  acted 
as  the  truck  driver  for  Gray  and  Nastali  and  testified 
that  on  one  occasion  Appellant  Wendt  was  present 
with  a  Mr.  Paul  Long  who  purchased  parts  from  Nas- 
tali and  Gray  in  the  Bay  Area.  Don  Boone  first  met 
Appellant  Wendt  on  March  17,  1965,  when  Boone, 
Nastali   and   Coverdill  were   drmking  and   Wendt   en-  ' 

tered  the  restaurant  for  a  few  brief  moments  and  then 
left.   Boone  admitted  several  times  under  cross-exam-  r, 

ination  that  he  had  never  had  any  inkling  until  this  time  i» 

that   any   of   the   material   that   he   was   trucking   was 
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stolen  and  further  admitted  that  such  conversations  or 
information  came  to  him  after  Appellant  Wendt  had 
left  the  restaurant  after  a  brief  visit.  Don  Boone 
agreed  with  Nastali  to  doublecross  Gray  and  to  obtain 
parts  from  Alameda  without  his  knowledge  and  without 
splitting  up  the  profits  with  Gray.  He  further  admitted 
that  after  making  this  doublecross  agreement  with  Nas- 
tali, he  immediately  left  the  restaurant  and  went  to 
Gray's  house  and  took  $2,900.00  from  him.  Don  Boone 
admitted  under  cross-examination  that  Appellant  Wendt 
had  never  given  him  a  single  cent  and  that  he  had  not 
delivered  any  material  of  any  kind  to  Appellant  Wendt 
at  anytime. 

James  McCauley,  an  agent  for  the  FBI  was  called 
by  the  Government  to  identify  several  parts  which  had 
been  recovered  from  California  Air  Motive  Company 
in  North  Hollywood  and  from  other  persons,  firms  and 
corporations   in  the   area.    McCauley   testified  that   he 
recovered  nothing  from  Mr.  Wendt,  although  Wendt's 
home,  garage  and  premises  had  been  searched  under 
the  authority  of  a  search  warrant.  McCauley  admitted 
that  he  had  several  conversations  with  Appellant  Wendt 
and  that  Wendt  was  extremely  cooperative  in  producing 
checks,  vouchers,  receipts  and  other  records  concerning 
Wendt's    transactions    with    Aero    Service.    McCauley 
pointed  out  that  Wendt  was  not  secretive  in  his  discus- 
sions with  the  FBI  but  that  he  actually  had  dug  through 
his  records  to  provide  as  much  information  as  possible 
for  the  evidence  of  the  Government.  In  Fact,  Wendt 
even  disregarded  the  advice  of  his  own  attorney  up  to 
a  point  by  providing  access  to  his  records  for  the  use 
of  the  Government.  At  no  time  during  his  discussion 
did  Wendt  state  or  even  hint  that  he  was  aware  that 
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the  material  that  he  had  purchased  might  have  been 
stolen  from  anybody. 

Francis  J.  Christian,  called  by  the  Government,  stated 
that  he  was  an  aircraft  mechanic  and  inspector  with 
long  experience.  He  stated  that  he  had  examined  cer- 
tain material  in  San  Francisco  at  the  request  of  Clark 
as  to  its  acceptability  for  use  in  the  Curtis-Wright 
engine.  On  cross-examination  Christian  admitted  he 
was  undergoing  a  naturalization  process  and  would  defi- 
nitely stay  clear  of  anything  that  might  jeopardize 
his  application. 

Jack  Lebovitz  called  by  the  Government,  testified 
that  Clark  advised  him  that  Nastali  and  Gray  had  sur- 
plus aircraft  parts  for  sale  and  as  a  result  of  this 
Lebovitz  purchased  $2,500.00  of  the  parts.  Lebovitz 
stated  it  was  common  practice  in  the  business  never 
to  inquire  from  the  vendor  of  such  parts  as  to  their 
source  and  further  that  he  had  no  qualms  or  reason 
to  suspect  anything  wrong  with  the  parts  or  their 
source  when  he  bought  from  Gray  and  Nastali.  In 
turn,  Lebovitz  sold  the  parts  he  had  purchased  to  Air- 
craft Cylinder  Company,  who  later  did  not  inquire  as 
to  their  source.  Neither  Lebovitz  or  Aircraft  Cylinder 
was  ever  charged  or  indicted. 

William  Jones,  doing  business  as  Aircraft  Cylinder 
Parts,  testified  that  he  purchased  the  items  from 
Lebovitz  and  that  he  had  no  reason  to  suspect  any- 
thing being  wrong  about  their  title.  He  testified  that 
the  aircraft  parts  business  is  a  "very  unique  one"  and 
that  it  is  a  top  trade  secret  as  to  the  location  of  var- 
ious parts  which  may  be  in  demand  throughout  the 
world.  He  further  explained  to  the  jury  that  the  mere 
fact  that  the  boxes  or  packages  containing  aircraft  en- 
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gine  parts  has  certain  serial  numbers,  markings  or 
other  designation  is  given  little  significance  from  some- 
one in  the  trade. 

James  G.  Boone,  called  as  a  witness  by  the  Govern- 
ment, is  and  was  in  the  aircraft  part  sales  business. 
He    testified    that    he    purchased    some    Aero    Service 
(Gray  and   Nastali)    Curtis- Wright   engine   parts   and 
that  he  had  been  approached  by  Gray  in  February  of 
1965  who  asked  him  if  he  was  interested.  His  business 
relationship   with    Gray    and    Nastali    continued    from 
February   through   July,    1965.    He    testified   that    on 
one  occasion  he  purchased  65  pistons  for  $25.00  each 
and  sold  them  for  $100.00  each   for  a  300%   profit. 
He  testified  that  this  was  not  unusual  at  all  in  this 
business  and  that  during  his  dealings  with  Gray  and 
Nastali  he  netted  approximately  $25,000.00.  As  a  part 
of    this    profit,    he    testified   that    he    purchased    some 
P.R.T.    Wheels   from   Gray   and   Nastali    for   $250.00 
and  sold  them  for  $1250.00  for  a  net  profit  of  $1,- 
000.00.  Boone  testified  that  the  parts  that  he  bought 
from  Gray  and  Nastali,  he  turned  around  and  sold  to 
Grand  Central  Aircraft  Company;  Northwest  Airlines; 
Trans  Air  Supply  Company,  United  Airlines  and  the 
Air  Motive  Inc.  Although  James  Boone  had  previous 
dealings    with    Nastali    and    Gray   he    has    never    been 
charged  or  indicted  for  any  crime  in  connection  with  his 
transactions  with  them. 

R.D.  MacKenzie,  called  by  the  Government,  testified 
he  is  also  employed  by  Air  Motive  Inc.  as  sales  man- 
ager and  that  in  behalf  of  his  company  he  purchased 
Curtis-Wright  engine  parts  from  Appellant  Wendt, 
specifically  515  pistons.  These  pistons  were  obtained 
from  Western  Engine  and  Supply  (Wendt)  without 
any  hint  or  suspicion  that  they  had  been  stolen  from 
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anybody  or  any  suspicion  as  to  their  source.  Mac- 
Kenzie  was  familiar  with  James  Boone  and  his  com- 
pany and  the  engine  in  question  (3350).  MacKenzie 
has  known  Wendt  for  approximately  eighteen  years. 
MacKenzie  verified  that  the  aircraft  parts  business  is 
unique  and  unusual  and  that  it  is  very  customary  to 
buy  parts  by  the  "lot"  and  that  the  amount  of  price 
mark-up  varies  extremely.  MacKenzie  testified  that 
some  of  the  parts  he  sold  to  airlines  and  that  the  rest 
were  recovered  by  the  U.S.  Marshal  at  the  time  the 
defendants  were  arrested.  MacKenzie  testified  that  at 
no  time  during  his  eighteen  years  of  business  dealings 
with  Wendt  did  he  have  any  reason  to  suspect  Wendt 
or  the  manner  in  which  he  conducted  his  aircraft  parts 
business.  ''^  CLERK 
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Robert  J.  Dixon,  called  by  the  Government,  this  wit- 
ness stated  he  did  business  as  Sky  Parts  Incorporated 
and  that  he  discussed  a  purchase  from  Appellant  Wendt 
of  certain  aircraft  parts.  He  further  confirmed  that 
it  is  not  a  general  practice  in  any  business  to  ask  the 
source  of  the  material,  it  being  a  trade  secret  to  all 
concerned.  He  described  a  purchase  from  Western  En- 
gine and  Supply  (Appellant  Wendt)  as  a  courtesy  for 
a  Mr.  Nielsen.  He  confirmed  further  that  in  his  busi- 
ness dealings  with  Wendt  it  was  equitable  all  the  way 
through  and  that  he  had  no  reason  for  suspicion  and 
that  his  dealings  were  all  in  the  ordinary  course  of  busi- 
ness as  he  had  conducted  them  throughout  his  career. 
Dixon   further   testified   that   the   purchase   was   made  JR. . 

for  the  purpose  of  re-sale  which  is  a  customary  method 
of  making  a  profit  in  this  business.  ^ 

Raymond    Connors — This    witness    had    no    dealings  ^* 

with  Western  Engine  and  Supply  of  any  kind. 
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Robert  C.  Holmes — This  witness,  a  member  of  the 
FBI,  identified  certain  parts  and  documents  and  con- 
firmed the  testimony  of  the  preceding  witness  as  to 
the  chronology  of  sales  and  multiple  re-sales  of  the  ma- 
terial. 

Emmet  Walter  Wendt  (Appellant) — This  witness 
testified  in  his  own  behalf  and  related  in  substance 
that  he  had  been  in  the  aircraft  parts  business  for  eigh- 
teen years.  Further,  he  had  been  a  consultant  for  Atlas 
Corporation  in  New  York  and  International  Aircraft 
Services.  He  testified  that  he  has  had  contracts  with 
the  United  States  Air  Force  for  as  high  as  $700,- 
000.00.  He  has  done  business  with  many  many  parts 
dealers  throughout  the  U.S.,  Canada,  Central  America, 
South  America,  Italy  and  Europe.  He  has  seen  parts 
identical  to  those  displayed  in  the  courtroom  as  being 
the  aircraft  engine  parts  described  in  the  Indictment 
as  far  away  as  Sao  Paulo,  Brazil,  and  also  in  the  pos- 
session of  Varig  Airlines.  He  testified  that  as  a  general 
rule  purchases  and  sales  are  made  on  a  "lot"  basis. 
That  they  are  made  from  Governments  who  are  selling 
surplus  such  as  the  United  States,  South  American 
and  European  Governments.  He  read  from  an  aviation 
sealed  bid  sale,  dated  August  13,  1965,  from  Norfolk, 
Virginia,  a  publication  put  out  by  the  Federal  Govern- 
ment. He  identified  this  as  one  of  the  documents  he 
receives  by  being  on  the  U.S.  Government  mailing  list. 
Appellant  Wendt  testified  he  did  not  know  who  the 
owners  were  of  Aero  Service  prior  to  April,  1965, 
although  he  vaguely  remembers  such  a  company  existed. 
He  never  had  any  dealings  with  Aero  Service  prior  to 
April,  1965,  or  with  its  owners,  Nastali  and  Gray.  He 
testified  that  he  has  a  bonded  warehouse  in  Dallas, 
Texas,  and  that  he  has  a  number  of  engines  for  sale 
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there  when  the  opportunity  presents  itself.  He  testified 
that  when  he  went  into  Aero  Service  he  saw  shelves 
with  numerous  parts  on  them  for  inspection  and  which 
were  for  sale.  At  that  time,  he  had  a  conversation  with 
Nastali  concerning  the  possible  purchase  of  some  of 
these  items.  On  the  first  occasion  he  discussed  pur- 
chasing shafts  and  gears.  Nastali  wanted  to  sell  these 
parts  as  a  "lot".  In  fact,  Nastali  insisted  on  selling 
the  "entire  lot".  The  asking  price  was  $10,025.00.  Ap- 
pellant Wendt  replied  he  would  purchase  the  lot  for 
$10,000.00,  stating  to  Nastali  that  the  P.R.T.  Wheels 
were  a  good  item  and  similar  to  those  he  had  seen  at 
the  Fiat  overhaul  base  in  Toreno,  Italy.  Nastali  agreed 
to  the  sum  of  $10,000.00  for  the  entire  lot  and  Wendt 
stated  he  wanted  to  pay  $5,000.00  at  that  time,  take 
the  P.R.T.  Wheels  for  inspection  and  later  on  check 
on  the  remaining  material  and  make  the  balance  of  the 
purchase  price.  Nastali  wanted  the  money  in  cash, 
although  Wendt  had  sufficient  funds  in  the  bank  to 
write  a  check  for  $5,000.00.  Wendt  testified  that  it  was 
not  unusual  to  demand  cash,  in  fact  the  Federal  Govern- 
ment requires  a  certain  portion  to  be  paid  in  cash  or 
certified  check  when  it  sells  surplus  parts  to  any  buyer. 
Wendt  cashed  his  own  check  for  $5,000.00  and  pur- 
chased the  material  and  received  a  receipt  therefor. 
Wendt  called  an  inspector  (witness  Frank  Christian) 
who  inspected  the  parts  and  found  them  to  be  in  ac- 
cordance with  the  specifications  required  by  Wendt's 
purchasers.  Appellant  Wendt  flatly  and  categorically 
denied  that  at  any  time  Nastali  informed  him  that  the 
parts  were  stolen  or  made  any  statement  to  hint  that 
they  were  anything  but  legitimate  merchandise.  Ap- 
pellant Wendt  further  described  that  he  had  had  some 
seven  transactions  with  Aero  Service  after  April,  1965, 
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and  that  he  had  purchased  wheels,  pistons,  impeller 
shafts  and  gears.  Wendt  denied  that  he  ever  knew 
Tony  Vierra,  C.  B.  Butler,  Clemons,  Willie  Leon  John- 
son, or  any  of  the  other  individuals  connected  with 
Alameda  Naval  Air  Station.  He  testified  that  some  of 
the  P.R.T.  Wheels  he  had  purchased  from  Aero  Serv- 
ice were  sold  to  a  Mr.  Happe  in  New  York  for  re- 
sale back  to  the  Curtis- Wright  factory.  He  further 
identified  the  sale  of  515  pistons  to  Air  Motive  for 
$50.00  per  piston,  having  purchased  them  for  $30.00 
each.  Wendt  further  testified  that  he  travels  by  air- 
plane between  75,000  and  100,000  miles  a  year,  visiting 
various  places  where  aircraft  engine  parts  are  bought 
or  sold.  During  his  eighteen  years  of  experience  he  has 
never  been  charged  with  any  crime  or  improper  prac- 
tice in  his  business  or  otherwise  until  this  Indictment 
was  returned  against  him. 

Wendt  testified  that  in  so  far  as  the  overt  acts  al- 
leged against  him  in  Count  47  of  the  Indictment  are 
concerned,  and  specifically  overt  act  2,  he  might  very 
well  have  had  a  conversation  with  Edward  Mace  S. 
Clark  on  or  about  April  1,  1965.  That  this  would  be 
possible  because  Clark  had  advised  him  of  a  possible 
source  of  useful  parts  at  Aero  Service.  That  any  such 
conversation  was  innocent  and  not  in  the  course  of 
any  conspiracy  but  actually  in  the  ordinary  and  usual 
course  of  his  legitimate  business.  That  in  so  far  as 
over  act  3  (Count  47),  he  did  pay  the  balance  of  the 
purchase  price  of  the  parts  to  Aero  Service  to  one  of 
its  owners.  Gray.  In  so  far  as  overt  act  26.  he  did 
pay  to  Aero  Service.  $5,000.00  on  or  about  April  20, 
1965,  as  the  downpayment  on  that  portion  of  the  first 
lot  of  parts  purchased  from  Aero  Service.  That  this 
payment  was  not  part  of  any  conspiracy  whatsoever  but 
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was  in  the  usual  and  ordinary  course  of  business.  In 
so  far  as  overt  act  13,  he  met  Mr.  Don  C.  Boone  for 
the  first  time  in  a  restaurant  somewhere  in  the  Bay 
Area  and  that  at  no  time  did  he  have  any  telephone 
conversation  with  Don  C.  Boone.  Appellant  Wendt 
further  recounted  that  his  purpose  in  going-  to  the 
Bay  Area  was  to  contact  Mr.  Dixon  in  furtherance  of 
a  legitimate  and  usual  aircraft  engine  parts  sale  and 
for  no  improper  reason. 

Appellant  Wendt  testified  as  to  his  conversation  with 
FBI  agent  McCauley  and  his  cooperation  in  the  pro- 
duction of  business  records,  checks,  receipts  and  other 
facts  for  evidence.  He  quoted  McCauley  as  stating  that 
he  (McCauley)  realized  that  the  custom  and  source  of 
where  aircraft  parts  were  purchased  was  a  confidential 
matter,  however,  that  he  as  an  FBI  agent  was  con- 
ducting an  investigation  and  would  appreciate  assist- 
ance. Wendt  advised  McCauley  he  would  be  happy  to 
cooperate  and  disclose  evidence  available  to  him  upon 
request  by  McCauley.  Wendt  further  outlined  his  dis- 
cussions with  his  corporate  attorney.  Jack  Swink,  who 
advised  Wendt  that  if  the  FBI  happened  to  contact 
a  customer  that  it  would  jeopardize  future  business 
relations.  Although  Wendt  finally  did  heed  his  law- 
yer's counselling,  he  stated  to  McCauley  that  he  wished 
very  much  to  assist  further  but  that  since  he  had  an 
attorney  he  felt  it  wise  to  follow  the  advice  given. 

Russell  E.  Randall,  Brig.  Gen.  USAF— This  wit- 
ness called  by  the  defendant  Magdalik,  testified  that  he 
is  a  Brigadier  General  in  the  United  States  Air  Force, 
having  graduated  from  West  Point  in  1925,  and  had 
been  in  the  Air  Force  until  1949,  at  which  time  he  re- 
tired. He  was  assigned  to  Korea  to  assist  in  the  South 
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Korean  Air  Force  during  which  time  he  was  instru- 
mental in  buying  and  selling  materials  to  the  South 
Korean  Air  Force  from  several  surplus  outlets.  This 
included  the  U.  S.  Government  surplus  market.  He 
joined  a  corporation  in  Washington  D.C.  known  as 
Defense  Export  Corporation  which  dealt  solely  in  sur- 
plus buying  and  selling.  By  virtue  of  his  experience, 
he  was  well  familiar  with  surplus  aircraft  parts  and 
particularly  the  boxes  in  which  they  were  shipped.  He 
testified  that  sometimes  there  is  and  sometimes  there 
is  not  something  on  the  boxes  to  indicate  the  source 
of  the  material  contained  therein.  Sometimes  they  were 
sold  in  open  lots;  sometimes  by  weight;  and  sometimes 
by  classification  or  nothing  at  all.  On  cross-examina- 
tion by  the  Government  lawyer,  the  General  was  hand- 
ed an  exhibit  indicating  that  the  contents  of  the  box 
was  manufactured  by  Curtis-Wright.  In  answer  to  the 
question  as  to  its  source,  he  testified  that  the  markings 
on  the  box  would  not  indicate  its  source  or  who  dis- 
posed of  it  or  where  it  might  come  from. 

Her  son  B.  Clampitt — This  witness  called  by  Appel- 
lant Wendt  testified  that  he  is  a  Vice-President  of  the 
Bank  of  America  and  Manager  of  its  Toluca  Lake 
Branch,  and  has  been  associated  with  the  Bank  for  over 
forty-two  years.  Clampitt  has  known  Wendt  for  13 
years  and  in  a  business  capacity  for  about  10  years, 
maintaining  a  business  and  personal  account  at  Clamp- 
itt's  Branch  under  the  name  of  Western  Engine  and 
Supply  Company.  During  this  period  of  time,  Clampitt 
as  agent  for  the  Bank,  has  made  numerous  loans 
to  Wendt  in  his  business  enterprises  and  testified  that 
they  were  all  done  in  the  usual  and  ordinary  course  of 
business  with  no  suspicion  ever  arising  from  any  trans- 
action. 
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Questions  Involved  and  Specification  of  Errors. 

1.  The  Trial  Court  erred  in  refusing  to  grant  the 
motion  of  Appellant  Emmet  Walter  Wendt  for  Judg- 
ment of  Acquittal  of  the  offenses  charged  in  Counts 
12,  41,  46  and  47  of  the  Indictment. 

2.  The  evidence  is  insufficient  as  a  matter  of 
law  to  justify  a  finding  of  guilty  as  to  Appellant  Em- 
met Walter  Wendt  as  to  Counts  12,  41,  46  and  47  of 
the  Indictment  for  the  reason  that  there  is  no  com- 
petent evidence  to  show  that  Appellant  Wendt  sold, 
received,  concealed  or  retained  any  property  with  in- 
tent to  convert  it  to  his  own  use  or  gain  knowing  the 
same  had  been  embezzled,  stolen  or  purloined  /row  the 
United  States  of  America. 
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I. 
The  Trial  Court  Erred  in  Refusing  to  Grant  the 
Motion  of  Appellant  Emmet  Walter  Wendt 
for  Judgment  of  Acquittal  of  the  Offenses 
Charged  in  Counts  12,  41,  46,  and  47  of  the 
Indictment. 

The  heart  of  Appellant  Wendt's  contentions  is 
pointed  up  by  the  remark  of  the  Trial  Judge  during 
Wendt's  motion  for  Judgment  of  Acquittal  after  the 
Government's  case.  Following  the  remarks  of  Wendt's 
counsel  during  the  opening  portion  of  his  argument 
pursuant  to  Rule  29,  the  following  occurred : 

"The  Court :  You  see  what  I  am  concerned  about 
and  my  only  concern  is  that  is  there  anything  here 
from  which  we  can't  infer  that  he  knew  that  this 
was  stolen  from  the  United  States.  If  that's  essen- 
tial— I  don't  know.  That  seems  if  a  fellow  goes 
out  and  buys  poperty  that  he  knows  to  be  stolen, 
I  think  he  should  be  stuck  with  it  if  it  happens 
to  be  stolen  from  the  United  States.  Maybe  that 
isn't  the  law  but — 

Mr.  Rogan:  Your  Honor,  may  I  interrupt  and 
cite  you  a  case  which  has  that  kind  of  language  in 
it? 

The  Court:  Yes,  if  you  have  got  a  case  on  that. 
Mr.  Rogan:  Just  while  you  bring  up  that  point, 
that's  the  case  of  Sousa  against  the  United  States. 
Mr.  Barnett :  I  gave  that  to  the  Court. 
Mr.  Johnson:  I  will  agree.  Your  Honor,  You 
see — 

Mr.  Rogan:  Excuse  me,  Mr.  Johnson.  Let  me 
read  this  one  paragraph  from  the  Sousa  case. 
'Not  only  was  the  jury  instructed  but  the  prose- 
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cution  was  required  to  prove  beyond  a  reasonable 
doubt  that  the  property  described  in  Counts  2,  3 
and  4  was  the  property  of  the  United  States;  that 
the  same  was  sold  or  conveyed  by  appellant  with- 
out authority  and  that  each  sale  or  conveyance 
was  made  by  appellant  with  knowledge  on  his  part 
of  ownership  of  the  property  by  the  United  States 
but  also  with  knowledge  that  the  property  had  been 
stolen  from  the  United  States.' 

Mr.  Johnson:  That  was  my  understanding  of 
the  law,  Judge. 

The  Court:  That  seems  to  bear  out  your  state- 
ment." 


ED 
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The  Government's  case  relied  and  must  now  stand  JK,  CLERK 

heavily  on  the  proposition  that  Wendt  knew  in  fact 
that  the  pistons,  P.R.T.  wheels,  shafts,  gears  and  shields 
which  he  bought  from  Aero  Service  in  the  several 
transactions  in  the  few  months  he  dealt  with  Aero, 
were  in  truth  and  in  fact  stolen  from  the  United  States 
Government.  Unless  the  evidence  is  sufficient  as  a 
matter  of  law  to  establish  this  peculiar  type  of  knowl- 
edge, no  Federal  offense  has  been  committed.  There- 
fore, from  the  remarks  of  the  Honorable  Russell  E. 
Smith,  who,  as  the  Trial  Judgment  made  the  above 
observation,  it  would  appear  that  Wendt  even  though 
he  buys  property  that  he  knows  to  be  stolen,  he  can 
not  be  "stuck  with  it"  if  it  happens  to  he  stolen  from 
the  United  States.  The  Trial  Judge,  indicating  that 
this  was  not  perhaps  the  law,  is  still  therefore  bound 
by  the  law  on  this  subject  which  states  as  follows : 

"Mere  omission  from  U.S.C.  641,  which  makes 

it   a   criminal   offense   to   embezzle,    steal,    purloin 

or  knowingly  convert  Government  property,  or  to 
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receive,  conceal  or  retain  the  same,  knowing  it  to 
have  been  stolen,  of  any  mention  of  intent,  will 
not  be  construed  as  eliminating  that  element  from 
the  crime  denounced." 

Morisette  v.  U.S.,  342  U.S ,  96  L.  Ed.  288,  72 

S.  Ct.  240. 

A  careful  reading  of  Section  641  of  Title  18  of  the 
U.S.C.  leaves  out  the  word  ''intent".  This  word  is 
supplied  by  Morisette.  In  other  words,  in  order  to  com- 
mit a  violation  of  Section  641,  it  is  necessary  that  one 
either  buy,  sell,  convert  or  retain  certain  property,  all 
the  while  knowing  that  it  has  been  stolen  or  purloined 
from  the  United  States. 

The  only  testimony  adduced  by  the  Government 
pointing  towards  Wendt  as  having  this  guilty  knowledge 
comes  from  defendant  Nastali  who  testified  as  fol- 
lows: 

"So  we  turned  around  there  and  we  said,  'well, 
you  know  this  stuff  is  stolen  to  start  with,'  and 
Mr.  Wendt  says  'Yes.'  He  says,  'Yeah,  but  there 
is  no  problem.'  He  says,  'I  can  cover  up  for  this 
material  being  here.'  He  says,  'Well,  how' — Mr. 
Wendt  says,  Well,  I've  got — I  just  got  through 
buying  out  an  inventory  in  South  America.'  And 
if  he  did  or  not,  I  don't  know.  An  airline  inven- 
tory. 

He  says,  'I  can  tell  people  it  came  from  there 
and  if  worst  come  to  worst,'  he  said,  *I  can  al- 
ways ship  it  back  to  South  America  to  cover  it 
back  up  and  then  ship  it  back  here  to  cover  it  up.' 
And  I  said.  'Okay,  swell.'"  [R.  T.  Vol.  2,  p. 
322,  lines  7-19]. 
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No  reasonable  person  could  infer  or  even  speculate 
these  words  that  the  property  had  been  stolen  from  a 
particular  source  and  more  particularly  from  the  United 
States  Government. 

The  only  other  possible  evidence  that  could  point  to 
the  character  of  the  victim  from  whom  anything  had 
been  stolen,  appears  in  the  testimony  of  defendant,  Don 
C.  Boone,  who  testified : 

"Q.     Now,   prior   to   that   sir,    had   there   been 

any  conversation  about   the   material   itself?     A.  p*  T^ 

Yes,   sir,   there  had.   We   were   sitting — we   were 

sitting  there  talking —  >  igcg 

Mr.   Johnson:   May   we   have   an   identification 

as  to  who  was  present,  Your  Honor?    A,    Myself,  »i^   qifrk 

Mr.  Wendt,  Mr.  Long,  and  Mr.  Clark. 

Q.     (By  Mr.  Barnett)   Continue  sir.     A.     We 

were  sitting  in  the  booth  talking  and  Mr.   Long 

wanted  to  know  if  there  had  been  any  trouble  get- 
ting the  items  through  the  gate.  And  I  said,  'No, 

it's  already  at  my  house.  It's  already  there,'  And 

then  Mr.  Wendt  said,  'There  had  never  been  any 

problems  in  the  past.'   So  then  we  went  over  to 

my  bank  where  I  deposited — I  had  to  deposit  at 

my  bank.  It's  a  small  branch,  and  it's  a  very  small 

branch,   and   they   didn't   have   enough   money   to 

cash  these   items.    So  I   had   to  deposit   it  to   my 

account.  I  wrote  a  check  there  for  $10,000.00  which 

Mr.  Long  and  myself  counted  out.  Mr.  Long  kept 

the  money  in  a  large  envelope,  and  we  went  from  ^^'  » 

there  to  the  Elmhurst  branch  which  Mr.  Wilcox 

who  runs  the  branch,   the   bank  where   I   do   the  f^ 

business,  had  called  to  clear  the  check,  and  I  wrote  i. 

another  for  $8,000.00,  which  again  Mr.  Long  kept 
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until  we  got  over  to  my  house.  When  we  got  at 
my  house  after  Mr.  Long  and  Mr.  Clark  and  Mr, 
Wendt  had  all  inspected  the  material  and  took  an 
inventory  on  it,  then  they  gave  me  the  large  en- 
velope. Mr.  Long  and  Mr.  Wendt  got  in  the  truck 
and  left.  Where  to,  I  don't  know.  Where  to,  I  don't 
know.  I  assume  they  were  going  to  Mr.  Long's 
place  of  business  in  Redwood  City."  [R.  T.  Vol. 
3,  p.  515,  line  9,  to  p.  516,  line  15]. 

Here  again,  there  is  no  mention  made  of  any  fact 
fom  which  it  can  be  inferred  that  the  property  being 
discussed  was  stolen  from  the  Federal  Government. 
It  would  thus  appear  that  at  the  time  counsel  for  Ap- 
pellant Wendt  moved  the  Court  for  Judgment  of  Ac- 
quittal as  to  the  then  nine  Counts  of  the  Indictment 
upon  which  he  was  charged,  the  Trial  Court  was  pro- 
ceeding under  the  mistaken  belief  that  simply  because 
a  fellow  "goes  out  and  buys  property  that  he  knows 
to  be  stolen"  he  should  be  "stuck"  with  it  if  it  happens 
to  be  stolen  from  the  United  States.  It  is  interesting 
to  note  that  in  Count  12  of  the  Indictment,  upon 
which  Wendt  was  found  guilty,  that  he  is  charged  there- 
in with  what  is  commonly  known  as  "receiving"  cer- 
tain engine  parts  with  the  knowledge  that  they  were 
stolen  from  the  Federal  Government.  In  the  very  next 
Count  (13),  Wendt  is  charged  with  selling  this  very 
same  property  with  the  identical  knowledge.  Since  the 
evidence  is  practically  without  dispute  that  Wendt  sold 
certain  items,  some  of  which  are  described  in  Count 
13,  to  Air  Motive  Inc.,  and  upon  which  Count  (13), 
his  motion  for  Judgment  of  Acquittal  was  granted, 
is  it  possible  that  he  "forgot"  about  the  stolen  char- 
acter of  the  parts  and  further  that  they  were  stolen 
from  the  United  States  ? 
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The  Government  makes  much  of  the  fact  that  Wendt 
was  associated  with  or  did  business  with  other  airplane 
engine  parts  dealers  and  inferred  that  there  is  some- 
thing wrong  with  this.  The  law  on  this  subject  is  in- 
deed broad  but  not  all  of  it  is  in  favor  of  the  prosecu- 
tion side  of  the  fence. 

Presumptions  of  guilt  of  conspiracy  are  not  lightly 
to  be  indulged  from  mere  meetings. 

United  States  v.  Di  Re,  N.Y.  1947,  332  U.S. 
581,  92  L.  Ed.  210,  68  S.  Ct.  222; 

Rent  V.  U.S.,  CA  Tex.  1954,  207  F.  2d  893. 

Conspiracy  cannot  be  established  by  mere  infer- 
ences no  more  valid  than  other  equally  supported 
by  reason  and  experience. 

Reiss  V.  U.S.,  CA  Mass,  1963,  324  F.  2d  680. 

Guilt  of  conspiracy  may  not  be  inferred  from  mere 
association. 

Evans  v.  U.S.,  CA  Cal.  1958,  257  F.  2d  121; 

Causey  v.  U.S.,  CA  Ga.  1965,  352  F.  2d  203. 

Evidence  of  conspiracy  even  if  circumstantial  must 
be  such  as  to  establish  beyond  reasonable  doubt  a 
defendant's  agreement  to,  or  participate  in  place 
to  violate  the  law. 

United  States  v.  Webb,  CA  Ky.  1966,  359  F. 
2d  558. 

Neither  association  with  conspirators  nor  knowl- 
edge that  something  illegal  is  going  on  by  them- 
selves constitute  proofs  of  participation  in  con- 
spiracy. 

United  States  v.  Webb,  supra. 


ED 
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Conspiracy  may  not  be  inferred  from  mere  as- 
sociation and  trial  judge  must  guard  against  such 
possibility  any  scrutinizing  evidence  as  to  each  de- 
fendant before  submitting  case  to  jury. 

United  States  v.  Hickey,  CA  111.  1966,  360  F. 

2d  127; 
Panci  V.  U.S.,  Sth  Cir.  1958,  256  F.  2d  308; 
United  States  v.   B.   Biifalino,   2nd   Cir.    1960, 

285  F.  2d  408. 

Perhaps  the  best  and  most  succinct  statement  of 
the  absolute  requirements  of  a  violation  of  Section  641 
of  Title  18,  U.S.C.  is  set  forth  in  Cohen  v.  U.S., 
N.Y.  1919,  258  Fed.  355,  wherein  the  requirements  for 
conviction  were  set  forth  as  follows : 

"It  is  incumbent  upon  the  Government  to  prove 
beyond  a  reasonable  doubt ; 

(a)  That  the  property  was  in  fact  stolen  from 
the  United  States ; 

(b)  That  the  defendant  received  or  retained  in 
his  possession  with  intent  to  convert  to  his  own 
use  or  gain ;  and 

(c)  That  he  received  or  retained  it  with  knowl- 
edge that  it  had  been  stolen  from  the  United 
States."  (Emphasis  added). 

Since  there  was  no  retreat  by  the  Trial  Judge  from 
his  guidelines  announced  during  his  ruling  on  Appel- 
lant Wendt's  motion  for  Judgment  of  Acquittal  after 
the  Government's  case  [R.  T.  Vol.  6,  p.  1127,  hnes 
4-12]  and  because  of  the  unusual  nature  of  the  rulings 
of  the  Trial  Court  on  the  Motion  as  they  affected 
Counts  12  and  13,  Appellant  Wendt  submits  that  the 
Court  erred  in  allowing  Counts  12,  41,  46  and  47  to 
remain  for  the  jury's  consideration. 
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The  Evidence  Is  Insufficient  as  a  Matter  of  Law 
to  Justify  a  Finding  of  Guilty  as  to  Appellant 
Emmet  Walter  Wendt  as  to  Counts  12,  41,  46 
and  47  of  the  Indictment  for  the  Reason  That 
There  Is  No  Competent  Evidence  to  Show  That 
Appellant  Wendt  Sold,  Received,  Concealed  or 
Retained  Any  Property  With  Intent  to  Convert 
It  to  His  Own  Use  or  Gain  Knowing  the  Same 
Had  Been  Embezzled,  Stolen  or  Purloined  From 
the  United  States  of  America. 

In  recognizing  the  absolute  requirement  that  Appel- 
lant Wendt  be  saddled  with  actual  knowledge  of  the 
two  elements  concerning  property  which  he  received,  re- 
tained or  sold,  namely  that  they  were  in  fact  stolen 
and  further  that  they  were  stolen  from  the  United 
States  Government,  the  prosecution  attempted  to  satis- 
fy its  burden  by  the  character  of  the  meetings  between 
Wendt  and  Aero  Service  (Nastali  and  Gary).  The 
prosecution  was  unable  to  demonstrate  any  prior  dealings 
between  Aero  Service  and  Appellant  Wendt  and  but 
for  a  volunteered  statement  by  Nastali  without  any  ap- 
parent reason  on  his  part  or  motive  for  gain  (indeed 
it  would  seem  that  such  a  statement  would  have  killed 
a  sale  to  a  stranger)  the  Government  presented  no  com- 
petent or  sufficient  evidence  to  implant  the  absolutely 
required  element  of  ''stolen  Government  property"  in 
the  mind  of  Wendt.  There  is  no  question  in  the  mind 
of  anyone  now  familiar  with  the  aircraft  engine  parts 
business  that  it  is  a  unique  and  unusual  one. 

All  of  the  witnesses  familiar  with  the  business,  or 
engaged  as  such,  agree  that  knowledge  of  the  location 
and  value  of  a  particular  part  is  a  highly-kept  trade 
secret.  No  one  as  buyer  or  seller,  expects  the  source 
to  be  disclosed  and  it  appears  unusual  to  even  ask. 
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The  overt  act  charged  against  Appellant  Wendt  in 
Count  47,  of  the  Indictment  as  number  2  [Tr.  of  Rec. 
p.  48,  lines  31-33],  is  certainly  an  innocent  bit  of  con- 
duct by  both  Appellant  Wendt  and  Clark  because  Clark 
was  apparently  unable  to  purchase  the  material  at  the 
asking  price  and  it  may  reasonably  be  inferred  that  on 
or  about  said  date  Clark  advised  Appellant  Wendt  of 
the  existence  of  these  materials  and  that  following 
such  advice  Wendt  became  interested  [R.  T,  Vol.  2, 
p.  319,  lines  13-16]. 

The  overt  act  charged  as  number  3  in  Count  47  of 
the  Indictment  [Tr.  of  Rec.  p.  49,  lines  1-3]  was  ob- 
viously the  proper  payment  for  the  purchase  of  parts 
previously  discussed  as  was  the  conduct  described  in 
number  26  of  the  overt  acts  of  the  Indictment  [Tr. 
of  Rec.  p.  49,  line  29,  to  p.  50,  line  1  ] . 

It  is  not  the  intention  of  Appellant  at  this  time  to 
review  each  and  all  of  the  exhibits  referred  to  or  ad- 
mitted into  evidence.  These  exhibits  included  aircraft 
engine  parts,  not  only  of  heavy  weight  but  of  greasy 
description.  The  paperwork  indeed  required  many  hours 
of  review  and  likewise  will  not  be  dissected  by  Appel- 
lant Wendt.  The  crux  of  this  case  and  the  obvious 
tenor  of  the  defense  present  at  the  time  of  trial  and 
indeed  upon  this  appeal  by  Appellant  Wendt  is  that; 

(a)  There  was  insufficient  evidence  to  show 
that  Wendt  knew  the  property  was  stolen ;  and 

(b)  That  he  received,  retained  or  conveyed  the 
same  mth  knowledge  that  it  was  in  fact  stolen 
from  the  United  States. 

It  is  therefore  respectfully  submitted  that  the  Court 
erred  in  refusing  to  grant  Appellant  Wendt's  motion  for 


—35— 

Judgment  of  Acquittal  as  to  Counts  12,  41,  46  and 
47  and  that  the  evidence  is  insufficient  to  support  a 
conviction  thereof  as  set  forth  in  the  Indictment.  Ap- 
pellant Wendt  therefore  requests  that  the  Judgment  be 
reversed  and  that  because  of  the  insufficiency  to  es- 
tablish the  commission  of  the  Federal  offenses 
charged,  that  a  Judgment  of  Acquittal  as  to  these  re- 
maining Counts  be  entered. 

Respectfully  submitted, 

Robert  F.  Johnson, 

Attorney  for  Appellant. 


ED 

51968 

:k.  clerk 


90012 


I 


x-fiixLcia    uj\,a.\,\:;a    \jx    xxxixc x  i.v^ ci.i 


Certificate. 
I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Robert  F.  Johnson 
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NO.     2  15  6  4 
IN   THE   UNITED   STATES   COURT   OF   APPEALS 
FOR    THE   NINTH  CIRCUIT 

EMMET   WALTER   WENDT, 

Appellant, 
vs. 
UNITED   STATES   OF   AMERICA, 

Appellee. 


APPELLEE'S   BRIEF 


I 

JURISDICTIONAL  STATEMENT 

On  February  23,  1966,  a  forty-seven  count  indictment  was 
returned  by  the  Grand  Jury  for  the  Southern  District  of  California 
[C.  T.    2-51].   -I 

The  indictment  charged  Don  C.    Boone,    Donald  John  Nastali, 
Harold  Steel  Gray,    Joseph  Anthony  Magdalik,    Louis  P.    Barrios, 
Emmet  Walter  Wendt,    Edward  Mace  S.    Clark,    Frank  Yochan  and 
Wesley  J.    Coverdill  with  violations  of  Title  18,    United  States  Code, 
Section  641  and  Title  18,    United  States  Code,    Section  371.     The 


ly  C.  T.    refers  to  Clerk's  Transcript  of  Record. 
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first  forty-six  counts  of  the  indictment  charged  various  combinations 
of  the  defendants  with  receiving,    concealing  and  selling  aircraft 
engine  parts  having  a  value  in  excess  of  $100,    which  parts  as  the 
defendants  knew  had  been  stolen  from  the  United  States  Govern- 
ment.    Count  Forty-seven  charged  all  of  the  defendants  with  a 
conspiracy  to  obtain,    receive,    conceal,    possess  and  sell  the  items 
of  Government  property  which  were  listed  in  Counts  One  through 
Forty-six. 

Appellant  Wendt  was  charged  in  Counts  12,    13,    35,    36,    40, 
41,    45,    46  and  47  of  the  indictment  [C.  T.    12,    13,    35,    36,    40,    41, 
45,    46  and  47-50].     At  the  close  of  the  Government's  case  the 

court  granted  appellant's  motion  for  judgment  of  acquittal  on  Counts 

2/ 
13,    35,    36,    40  and  45  [R.  T.    1139,    lines  3-5].   -'     Appellant's  case 

went  to  the  jury  on  Counts  12,    41,    46  and  47. 

Count  12  charged  that  on  or  about  April  2,    1965  and  continu- 
ing to  September  15,    1965  defendant  Edward  Mace  S.    Clark  and 
appellant  Elmer  Walter  Wendt,    received,    concealed,   with  intent 
to  convert  to  their  own  use,    and  retained,    127  Power  Recovery 
Turbine  Wheels,    262  Pistons,    27  Shields,    10  Gears,    50  Impeller 
Shafts,    all  having  certain  parts  numbers  and  manufactured  by 
Curtis-Wright,    and  which  property  having  a  value  in  excess  of  $100 
had  been  stolen  from  the  United  States  as  the  defendants  well  knew. 

Count  41  charged  that  on  or  about  July  8,    1965  appellant 
Wendt  and  defendant  Clark  sold  35  Power  Recovery  Turbine  Wheels, 
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bearing       certain  serial  numbers  listed,   which  property  had  a 
value  in  excess  of  $100  and  as  they  knew  had  been  stolen  frona  the 
United  States. 

Count  46  charged  that  on  or  about  August  27,    1965  appellant 
Wendt  and  defendant  Clark  sold  515  Pistons,   with  certain  part 
numbers,    which  pistons  were  manufactured  by  Curtis-Wright,    had 
a  value  in  excess  of  $100,    and  had  been  stolen  from  the  United 
States  as  they  well  knew. 

Count  47  charged  that  from  prior  to  December  1964,    and 
continuing  until  on  or  about  November  15,    1965,    the  defendants  and 
appellant  Wendt  conspired  together  to  commit  offenses  against  the 
laws  of  the  United  States  as  follows:    to  receive,    conceal  and  retain 
with  intent  to  convert  to  their  own  use,    property  of  the  United 
States  having  a  value  in  excess  of  $100,    knowing  that  such  property 
had  been  stolen  or  purloined  from  the  United  States.     The  purpose 
of  the  conspiracy  was  to  obtain  and  sell  the  property  listed  in 
Counts  1  through  46,   which  property  had  been  stolen  from  the 
Alameda  Naval  Air  Station,    Alameda,   California.     The  conspiracy 
count  goes  on  to  list  twenty-six  overt  acts.     The  appellant  Wendt 
is  named  in  overt  acts  number  two,    three,    thirteen  and  twenty- 
six.     Overt  act  number  two  charged  that  on  or  about  April  1,    1965, 
defendant  Clark  had  a  conversation  with  appellant  Wendt  in  Los 
Angeles.     Number  three  charged  that  on  or  about  June  25,    1965, 
in  Los  Angeles  County,    appellant  Wendt  paid  defendant  Gray 
$3,  000.     Number  thirteen  charged  that  on  or  about  May  13,    1965 
defendant  Don  C.    Boone  had  a  telephone  conversation  with  appellant 
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Wendt.  Number  twenty-six  charged  that  on  or  about  April  20, 
1965,  in  Los  Angeles  County,  appellant  Wendt  gave  defendant 
Nastali  $5,  000  in  cash. 

On  March  7,    1966  all  defendants  appeared  with  counsel  and 
pleaded  not  guilty  [C.  T.    52]. 

The  jury  was  impaneled  on  May  2,    1966  [C.  T.    62].     Trial 
was  held  from  May  2  through  20,    1966  [C.  T.    75]. 

On  May  11,    1966  the  Government  rested  and  all  defendants 
moved  for  judgment  of  acquittal  [C.  T.    67-68].     On  May  12,    1966 
the  District  Court  grantedamotionfor  judgment  of  acquittal  as  to 
appellant  Wendt  on  Counts  13,    35,    36,   40  and  45  [C.  T.    69]. 

On  May  20,    1966  appellant  Wendt  was  found  guilty  of  Counts 
12,    41,    46and47[C.T.    57,    75]. 

On  July  12,    1966  appellant  Wendt  was  sentenced  to  the 
custody  of  the  Attorney  General  for  one  year  on  each  of  the  counts 
of  which  he  was  convicted,    such  sentences  to  run  concurrently 
[C.  T.    76-78]. 

Appellant  Wendt  filed  a  notice  of  appeal  on  August  1,    1966 
[C.  T.    80].     On  August  29,    1966  the  District  Court  ordered  that 
the  time  for  filing  an  appeal  from  the  judgment  be  extended  to 
include  the  late  notice  filed  [C.  T.    79]. 

The  offenses  occurred  in  the  Southern  District  of  California, 
Central  Division.     The  District  Court  had  jurisdiction  by  virtue  of 
Title  18,    United  States  Code,    Sections  3  71  and  641.     This  Court  has 
jurisdiction  to  entertain  this  appeal  under  the  provisions  of  Title 
28,    United  States  Code,    Sections  1291  and  1294. 
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II 

STATUTE   INVOLVED 

Title  18,   United  States  Code,   Section  371  provides: 

"if  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United  States,   or  to 
defraud  the  United  States,    or  any  agency  thereof  in 
any  manner  or  for  any  purpose,    and  one  or  more 
of  such  persons  do  any  act  to  effect  the  object  of 
the  conspiracy,    each  shall  be  fined  not  more  than 
$10,  000  or  imprisoned  not  more  than  five  years, 
or  both.  " 

Title  18,    United  States  Code,    Section  641  provides: 

"Whoever  .    .    .    steals,    .    .    .    or  knowingly 
converts  to  his  use  or  the  use  of  another,    or  with- 
out authority,    sells,    conveys  or  disposes  of  any  .    .    . 
thing  of  value  of  the  United  States  or  of  any  depart- 
ment or  agency  thereof,    or  any  property  made  or 
being  made  under  contract  for  the  United  States  or 
any  department  or  agency  thereof;    or 

"Whoever  receives,    conceals,    or  retains 
the  same  with  intent  to  convert  it  to  his  use  or  gain, 
knowing  it  to  have  been  embezzled,    stolen,    purloined 
or  converted  -  - 

"Shall  be  fined  not  more  than  $10,  000  or 
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imprisoned  not  more  than  ten  years,   or  both;    .    .    .    .  " 

III 

STATEMENT  OF   FACTS 


The   court  instructed  the  jury  that  in  order  for  the  Govern- 
ment to  meet  its  burden  of  proof  on  Counts  12,    41,    and  46  of  this 
case,    it  must  establish  four  elements  beyond  a  reasonable  doubt. 
Those  four  elements  are, 

(1)  that  there  was  property  of  the  United  States 
which  was  stolen; 

(2)  that  the  defendant  received,  retained  or  sold 
such  property  with  intent  to  convert  it  to  his 
own  use; 

(3)  that  the  defendant  knew  that  the  property  was 
stolen  from  the  United  States; 

(4)  that  the  property  had  a  value  in  excess  of 
$100  [R.  T.    1625-1627]. 

The  appellant  contends  only  that  the  Government  failed  to 
prove  the  third  element. 

"The  crux  of  this  case  and  the  obvious  tenor  of  the 
defense  at  the  time  of  trial  and  indeed  upon  this 
appeal  by  the  appellant  WENDT  is  that: 

"(a)  There  was  insufficient  evidence  to 

show  that  WENDT  knew  the  property  was  stolen; 
and 
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"(b)         That  he  received,    retained  or  conveyed 
the  same  with  knowledge  that  it  was  in  fact  stolen 
from  the  United  States.  "    (A.  B.    pp,    34-35). 

As  the  appellant  does  not  contest  that  the  aircraft  parts 
designated  in  Counts  12,    41  and  46  of  the  indictment  were  property 
of  the  United  States  Government,    were  stolen  from  the  Govern- 
ment,   and  had  a  value  in  each  count  of  more  than  $100,    the  appellee 
will  merely  summarize  the  method  of  proof  rather  than  proceed 
through  an  extensive  cross-referencing  of  each  of  the  aircraft 
parts  to  the  numerous  documents. 

The  testimony  of  Government  witnesses  established  the 
following  chain  of  title.     The  Government  entered  into  contracts 
with  Curtis-Wright  Aircraft  Corporation  for  the  purchase  of  cer- 
tain parts  for  the  R-3350  aircraft  engine.     Mr.    Elmer  Sturm, 
Supervisor  of  the  order  division  for  Curtis-Wright,    produced 
certain  shipping  documents.     These  shipping  documents  show  the 
shipping  of  the  type  of  parts  charged  in  the  indictment  to  the 
Alameda  Naval  Air  Station  [R.  T.    23-37].     It  was  stipulated  that 
these  parts  had  been  paid  for  by  the  Government  and  that  the  value 
of  the  parts  in  each  count  of  the  indictment  was  in  excess  of  $100 
[R.  T.    36-37;     130-131]. 

The  documents  produced  by  Mr.    Sturm  contain  identifying 
information  as  to  Government  contract  number,    part  number, 
nomenclature,    shipping  date  and  quantities.     For  example.    Govern- 
ment Exhibit  Number  149A  contains  document  Number  G  215109. 
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This  document  reflects  shipment  of  various  parts,    including  43 
pistons,    part  No.    147986  to  Alameda,   California.     Exhibit  No. 
40  is  a  box  containing  one  piston,    part  No.    147986  [R.  T.    46]. 
The  stenciled  information  on  Exhibit  No.    40  shows  packaging  date 
of  "10/2/63"  and  No.    "43".     All  other  information  as  to  nomen- 
clature,  part  nunnber,    government  stock  number,    destination  and 
date  correspond  with  the  information  on  Exhibit  No.    149A.     Thus, 
this  piston  was  one  of  43  pistons  shipped  from  Curtis -Wright  to 
Alameda  Naval  Air  Station  on  document  No.    G  215109. 

Mr.    Sturm  further  testified  that  all  the  parts,   with  the 
exception  of  the  PRT  wheels,    contain  a  part  number.     The  part 
numbers  are  identical  on  each  of  the  pistons,    shields,    and  shafts 
made  by  Curtis-Wright.     The  PRT  wheels,    however,    contain 
individual  serial  numbers.     No  two  serial  numbers  on  these  PRT 
wheels  are  the  same  [R.  T.    77-78]. 

Mr.    Henry  L.    Ainlay,   Jr.  ,    Control  Division  officer  of  the 
supply  department  at  the  U.  S.    Naval  Air  Station,    Alameda,    Cali- 
fornia,  testified  that  the  parts  shipped  by  Curtis-Wright  Corpora- 
tion under  documents  in  Government  Exhibit  No.    149A-B  were 
received  by  the  Alameda  Naval  Air  Station  [R.  T.    141-149]. 

The  Government  produced  Exhibit  No.    77.     This  exhibit  is 
a  summary  of  inventories  taken  of  Curtis -Wright  parts  at  the 
Alemeda  Naval  Air  Station  in  March,    October  and  November  of 
1965  [R.  T.    133-136].     This  physical  inventory  is  compared  against 
a  computerized  record  of  the  parts  on  hand  [R.  T.    193-195]. 
Exhibit  No.    77  reflects  that  Alameda  had  shortages  in  all  categories 
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of  parts  enumerated  in  the  indictment.     The  shortages  exceeded 
the  quantities  charged  in  the  indictment. 

Mr.    William  Verica  was  called  as  a  witness.     He  was  the 
disposal  officer  for  the  Aviation  Supply  office  of  the  Department 
of  Navy  [R.  T.    1513].     He  controlled  the  disposal  of  surplus  Navy 
aircraft  parts  throughout  the  world.     He  was  given  a  list  of  all 
the  parts  mentioned  in  the  indictment.     He  compared  that  list  of 
parts,    by  part  numbers,   with  those  parts  that  the  Navy  has  declared 
surplus  in  the  two  years  previous  to  April     1965  [R.  T.    1515-1538]. 
During  that  time  three  items  were  declared  surplus.     They  were 
22  carriers,    2,  067  pinions,    and  396  part  No.    146888  [R.  T.    1519- 
1520].     Wendt  was  not  charged  with  receipt  or  sale  of  any  of  these 
parts. 

During  1964  and  1965  Donald  J.    Nastali  and  Harold  Steel 
Gray  were  partners  in  a  business  called  Aero  Service.     Aero 
Service  had  offices  in  Burbank,    California,    and  was  engaged  in 
the  aircraft  surplus  ignition  business  [R.  T.    296].     In  December 
of  1964,    Gray  took  a  trip  to  the  Oakland-San  Francisco  area  [R.  T. 
294-295]. 

Gray  entered  into  a  dice  game  at  the  Oakland  Inn  and  met 
a  man  named  Tony  Vierra.     Vierra  told  Gray  that  he  had  some 
aircraft  generators  available  and  wished  to  sell  them.     Gray 
purchased  the  generators  from  Vierra  and  brought  them  back  to 
Aero  Service.     Gray  told  Nastali  that  Vierra  worked  at  the  Alameda 
Naval  Air  Station  and  he  believed  that  the  generators  came  from 
the  base.     Gray  thought  the  generators  were  stolen  from  Alameda 
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and  Vierra  had  told  Gray  that  he  could  get  almost  any  Curtis- 
Wright  parts  Gray  might  want  [R.  T.    298]. 

James  C.    Clemons  is  a  warehouseman  at  the  Alameda 
Naval  Air  Station  (hereinafter  referred  to  as  the  "Alameda 
Facility)  [R.  T.    228-229].     On     eight  or  ten  occasions  in  1965  he 
assisted  in  unlawfully  removing  aircraft  parts  from  the  Alameda 
Facility.     He  was  given  lists  of  part  numbers  to  cross-reference 
through  Navy  manuals  and  locate  the  individual  parts  within  the 
Alameda  Facility  [R.  T.    233]o     He  would  then  place  the  parts  on  a 
pallet  so  they  could  be  removed  from  the  Facility  [R.  T.    234,    263- 
264]. 

The  first  time  Clemons  participated  in  this  activity  was 
in  April  of  1965.     On  that  occasion  Clemons  and  another  employee, 
Butler,    took  parts  from  the  Alameda  Facility  to  a  house  in  San 
Leandro  owned  by  a  man  named  Don  Boone  [R.  T.    231-233].     There 
is  a  main  gate  at  the  Alameda  Facility  where  people  are  checked 
in  and  out.     On  the  occasion  he  and  Butler  took  the  parts  through 
the  gate  they  were  not  checked  [R.  T.    267]. 

Subsequent  to  this  first  transaction  Clemons  was  present 
at  three  meetings  off  the  base  with  Gray  and  Vierra.     All  three 
meetings  took  place  at  Mel's  Bowling  Alley.     At  the  first  meeting 
Gray  asked  Clemons  about  his  job  and  whether  he  could  cross- 
reference  part  numbers  with  Government  stock  numbers.     Clemons 
replied  that  he  could  and  Gray  gave  him  a  list  of  parts  to  locate. 
On  the  second  two  meetings  Gray  presented  Clemons  and  Vierra 
with  additional  lists  of  part  numbers  [R.  T.    234,    238-241]. 
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Clemons  helped  locate  these  parts  and  set  them  aside  for  removal 
[R.  T.    263-265]. 

On  one  occasion  Clemons  took  15  power  recovery  turbine 
wheels  from  the  Alameda  Facility  to  Gray  at  the  Oakland  Inn 
Motel  [R.  T.    241]. 

Clemons  received  $1600  for  his  role  in  removing  parts 
from  the  Alameda  Facility  [R.  T.    248]. 

One  week  after  Gray  returned  with  the  generators  he  and 
Nastali  decided  they  would  attempt  to  obtain  more  parts  from 
Vierra.     Gray  called  Jim  Boone  at  James  G.    Boone  Company  and 
asked  him  if  he  was  interested  in  Curtis -Wright  parts.     Boone 
stated  he  was  and  Gray  called  Vierra  and  told  him  that  he  would 
purchase  various  parts  from  him  [R.  T.    299-301].     They  borrowed 
some  money  and  Gray  drove  up  to  Oakland,    obtained  the  parts,    and 
brought  them  back  to  Burbank.     Gray  and  Nastali  delivered  these 
parts  to  Jim  Boone  [R.  T.    302].     Gray  made  one  or  two  more  trips 
up  to  Oakland  and  obtained  parts  which  he  delivered  to  Jim  Boone 
[R.  T.    303-304,    414-415]. 

Gray  telephoned  Mace  Clark  [R.  T.    305].     Clark  was  in  the 
aircraft  surplus  parts  business  [R.  T.    1419].     Gray  asked  Clark  if 
he  knew  anyone  who  wanted  to  buy  power  recovery  turbine  (here- 
after PRT)  units  at  $250  apiece.     The  market  value  was  approxim- 
ately $1,  500  to  $2,  000  each  [R.  T.    306].     Clark  said  he  would 
inquire  and  a  day  later  he  came  over  to  the  Aero  Service  office. 
Clark,    Gray  and  Nastali  had  a  conversation  about  the  PRT  units 
and  Clark  asked  "are  these  power  recovery  units  stolen?"    Gray 
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told  Clark  that  "for  $250  they  have  to  be  stolen"  [R.  T.    306]. 
Clark  stated  he  knew  a  man  who  had  been  caught  stealing  property 
from  the  Navy  and  he  did  not  want  to  get  involved.     Gray  explained 
to  him  that  the  person  from  whom  he  was  obtaining  the  parts  in 
Northern  California  was  working  in  conjunction  with  a  man  named 
Johnson  who  was  in  charge  of  the  inventory  cards  on  these  specific 
parts.     He  explained  further  that  when  the  parts  were  taken  off 
the  base,   Johnson  would  take  the  inventory  control  cards  and  re- 
route the  specific  parts  down  through  another  base  or  pull  the 
card  out  and  rip  it  up;    for  these  reasons  there  was  very  little 
chance  of  getting  caught.     Clark  replied,    "O.  K.  ,    swell"  and  the 
agreement  was  made  for  the  purchase  of  the  parts. 

Gray  called  Vierra  who  said  he  would  need  $2,  500  in 
advance.     Clark  gave  Gray  a  check  for  $2,  500  and  Gray  went  to 
Northern  California  and  brought  down  the  new  shipment.     The 
shipment  was  turned  over  to  Clark  [R.  T.    307]. 

Gray  made  additional  trips  to  Northern  California.     On 
one  of  the  trips  Gray  needed  someone  to  ride  up  to  San  Francisco 
and  back  in  the  truck.     He  asked  Jim  Coverdill  if  he  would  like  to 
accompany  him  to  San  Francisco  to  pick  up  the  parts  [R.  T.    314- 
315].     Coverdill  accompanied  Gray  and  when  he  returned  from 
Northern  California,   went  to  work  at  Aero-Service. 

Subsequently,    Gray  took  a  trip  to  Texas.     While  Gray  was 
in  Texas,    Vierra  called  Nastali  from  San  Francisco.     Vierra  said 
he  had  another  load  of  parts  that  Gray  had  ordered  [R.  T.    316]. 
Nastali  told  Vierra  that  he  would  have  to  come  up  and  pick  up  the 
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parts.     Nastali  and  Coverdill  drove  a  pick-up  truck  to  the  Oakland 
Airport  where  they  met  Vierra.     Vierra  took  them  over  to  a  Mr. 
Johnson's  house  where  they  loaded  the  material  in  the  back  of  the 
truck  [R.  T.    317].     Nastali  and  Coverdill  drove  the  truck  back  to 
Burbank  and  unloaded  all  of  the  parts  into  the  back  of  their  shop. 
They  locked  the  doors  and  had  just  finished  sorting  the  parts  when 
Clark  arrived. 

Clark  looked  at  the  various  parts  and  asked  Nastali  who 
was  going  to  purchase  them.     Nastali  stated  that  they  were  probably 
going  to  be  sold  to  Jim  Boone.     Clark  stated  that  he  would  be 
interested  in  purchasing  them  and  Nastali  quoted  him  a  price  of 
$10,  025.     Clark  said  he  didn't  have  the  money  at  that  time,    but  he 
knew  someone  else  who  did  have  the  money  [R.  T.    318].     Clark 
left  the  shop  and  a  short  time  later  returned  with  appellant  Wendt 
and  introduced  Wendt  to  Nastali.     Wendt  was  engaged  in  the  air- 
craft surplus  parts  business  under  the  name  Western  Engine  and 
Supply  Company.     He  had  had  numerous  dealings  with  the  United 
States  Government  over  the  years  [R.  T.    1332-1335].     Wendt  and 
Nastali  discussed  the  purchase  of  various  parts.     Wendt  agreed  to 
buy  all  of  the  parts  for  $10,  000.     He  said  that  he  would  need  a 
couple  of  days  to  obtain  the  money.     Wendt  and  Clark  left  the  shop 
[R.  T.    320]. 

Wendt  returned  on  April  2,    1965  with  $5,  000.     He  wanted 
to  give  Nastali  the  money  and  take  all  the  parts.     Nastali  told  him 
to  wait  until  Gray  returned  from  Texas.     On  April  3,    1965,    Gray, 
Nastali,    Clark  and  Wendt  met  at  Aero  Service.     Wendt  offered  to 
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pay  $5,  000  at  that  time  and  take  immediate  delivery  of  the  PRT 
wheels.     He  would  take  the  balance  of  the  parts  when  he  paid  the 
remaining  cash.     This  arrangement  was  agreed  upon  and  the  four 
men  took  the  PRT  wheels  from  the  shop  and  loaded  them  in  Wendt's 
1963  T-Bird  [R.  T.    321,    1352]. 

After  loading  the  car  the  four  men  went  back  into  the  shop. 
Wendt  asked  Gray  how  many  more  parts  he  could  obtain.     Gray 
responded,    "quite  a  bit"  and  Wendt  said  to  him  that  "All  the 
material  that  you  can  come  up  with  I  can  take  it  all.  "    [R.  T.    322]. 
Gray  and  Nastali  then  told  Wendt  "Well,    you  know  this  stuff  is 
stolen  to  start  with.  "    Wendt  replied  that  he  did  know  that  it  was 
stolen  but  that  it  was  not  a  problem  because  he  could  cover  up  for 
it.     He  said,    "I  just  got  through  buying  out  an  inventory  in  South 
America.     I  can  tell  people  it  came  from  there  and  if  worse  comes 
to  worse  I  can  always  ship  it  back  to  South  America  to  cover  it 
back  up  and  then  ship  it  back  here  to  cover  it  up.  "    [R.  T.    322, 
lines  12-18]. 

On  April  9,    1965,    Wendt  paid  Nastali  $5,  000,    $2,  000  in 
cash  and  a  $3,  000  check  for  the  remainder  of  the  parts.     Nastali 
and  Coverdill  delivered  the  remainder  of  the  parts  to  Wendt's 
house.     The  parts  were  put  in  his  garage  [R.  T.    324,    1357]. 

The  parts  enumerated  in  Count  12  of  the  indictment  are  a 
portion  of  this  first  purchase.  Wendt  admitted  in  trial  receiving 
the  parts  and  later  selling  them  to  Air  Motive,  Incorporated  and 
Harold  Happe  [R.  T.    1358,    1362,    1364]. 

Count  Thirteen  of  the  indictment  charged  Wendt  with  selling 
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the  parts  obtained  in  this  first  purchase.     He  sold  some  of  the 
PRT  wheels  to  Air  Motive,    Incorporated.     These  wheels  were  not 
identified  by  serial  number.     Count  41  charged  Wendt  with  selling 
thirty-five  PRT  wheels  containing  specific  serial  numbers.     These 
wheels  were  sold  to  Air  Motive,    Incorporated.     The  court  felt  that 
there  might  be  a  duplication  and  dismissed  Count  13  [R.  T.    1091- 
1093,    1139]. 

Wendt  made  six  other  purchases  from  Gray  and  Nastali 
[R.  T.    1360].     On  these  occasions  Wendt  would  give  Gray  a  list  of 
the  parts  he  wanted  to  purchase.     Gray  or  Nastali  would  call 
Vierra  and  order  the  parts  [R.  T.    325].     Wendt  would  pay  50%  of 
the  purchase  price  in  advance.     He  would  make  out  a  check  to 
Gray  and  they  would  go  to  the  bank  and  cash  the  check.     Gray  would 
take  the  money  and  fly  to  San  Francisco.     In  San  Francisco  he 
would  meet  with  Don  Boone  and  Vierra.     (Don  Boone  had  been  hired 
by  Gray  and  Nastali  to  drive  the  parts  down  to  Burbank.  )    Gray 
would  pay  Vierra,    help  Don  Boone  load  up  the  parts,    and  then  fly 
back  to  Burbank.     Don  Boone  would  haul  the  parts  down  to  Burbank 
and  he,    Gray  and  Nastali  would  deliver  them  to  Wendt's  house. 
Wendt  would  then  make  out  a  check  for  the  remaining  50%  of  the 
purchase  price  [R.  T.    327-329]. 

Count  41  of  the  indictment  charges  that  Wendt  sold  35  PRT 
wheels  and  Count  46  charges  that  he  sold  515  pistons.     These  PRT 
wheels  and  pistons  were  purchased  by  Wendt  from  Gray  and 
Nastali  as  part  of  the  last  six  transactions  [R.  T.    1360,    1368]. 

The  35  PRT  wheels  were  sold  to  Air  Motive,    Incorporated 
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for  $27,  000.     Wendt  sold  the  wheels  in  one  lot  of  15  wheels  on 
July  7,    1965  for  $12,  000  [R.  T.    891]  and  one  lot  of  20  wheels  on 
July  23,    1965  for  $15,  000  [R.  T.    881-882;     889-890]. 

The  515  pistons  were  sold  by  Wendt  to  Air  Motive,    Incorpo- 
rated on  August  27,    1965  [R.T.    886-887].     Wendt  purchased  the 
pistons  from  Gray  and  Nastali  at  prices  ranging  from  Twenty- 
five  to  Thirty  dollars  a  piston.     He  sold  them  to  Air  Motive, 
Incorporated  at  $50  each  for  a  total  price  of  $25,  750  [R.  T.    886- 
887;     1367-1368]. 

During  the  course  of  the  purchases  Wendt  had  long  distance 
telephone  conversations  with  Gray,    Nastali  and  Don  Boone.     They 
called  Wendt  from  the  San  Francisco  area  [R.  T.    352,    355,    364, 
1575]. 

On  May  17  or  18,    1965  Don  Boone  received  a  phone  call 
from  Clark.     Clark  asked  Don  Boone  if  he  could  obtain  additional 
aircraft  parts.     Clark  instructed  Boone  to  call  him  when  he  had  an 
answer.     He  told  Boone  "if  I  don't  answer  my  partner  Wendt  will 
answer  and  leave  the  message  with  him.  "    [R.  T.    512].     Don  Boone 
called  Vierra  and  Vierra  said  he  could  obtain  the  parts.     Boone 
called  the  phone  number  Clark  had  given  him.     Wendt  answered 
the  telephone.     He  told  Wendt  to  inform  Clark  that  he  could  get  the 
parts.     Wendt  said  "fine"  and  hung  up  [R.  T.    564]. 

The  next  morning  Clark  flew  up  to  San  Francisco.     He  met 
Boone  at  the  San  Francisco  Airport  and  they  drove  to  Hayward. 
Clark  told  Boone  that  Wendt  would  fly  up  the  following  day  with  the 
money  [R.  T.    513]. 
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The  following  day,    May  21,    1965,   Clark  met  Wendt  at  the 
San  Francisco  Airport.     Wendt  told  Clark  that  he  had  trouble 
raising  the  $31,  000.     Wendt  said  he  would  try  and  obtain  the  money 
[R.  T.    1438-1439].     Clark  left  Wendt  and  returned  to  San  Leandro. 
At  1:00  that  afternoon  Clark  met  Don  Boone  at  Bill's  Bar  in  San 
Leandro,    California.     Shortly  after  4:00  Wendt  arrived  at  the  Bar 
accompanied  by  Paul  Long.     Long  represented  Sky  Parts,    a  surplus 
aircraft  parts  business  located  in  San  Leandro,    California  [R.  T. 
565].     Sky  Parts  was  owned  by  Robert  J.   Dixon.     Dixon  and  Wendt 
had  a  joint  venture  agreement  whereby  each  of  them  would  receive 
50%  of  any  profit  on  parts  sold  after  the  initial  investment  was 
returned  [R.  T.    957,    960].     Dixon  had  previously  directly  his 
banker  to  give  Wendt  cashiers  checks  in  the  amount  of  $31,  000 
[R.  T.    953,    954]. 

The  four  men  sat  in  the  bar  and  discussed  the  sale  of  the 
parts.     Wendt  and  Long  negotiated  with  Boone  [R.  T.    1556].     Don 
Boone  requested  $2  8,  000  for  the  parts  [R.  T.    567].     Long  produced 
one  Cashier's  Check  in  the  amount  of  $20,  000  and  another  in  the 
amount  of  $5,  000.     It  was  agreed  that  Boone  would  accept  these 
checks  at  that  time  and  Clark  would  pay  him  $3,  000  at  a  later  date 
[R.  T.    567-568].     During  the  negotiations  Long  asked  Boone  if 
"there  had  been  any  trouble  getting  the  items  through  the  gate.  " 
Boone  replied  "No,    it's  already  at  my  house.     It's  already  there.  " 
Wendt  stated  "There  had  never  been  any  problems  in  the  past.  " 
[R.  T.    515].     The  four  men  left  Bill's  Bar  and  went  to  Don  Boone's 
bank  and  cashed  the  checks.     The  money  was  placed  in  an  envelope 
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and  retained  by  Long  [R.  T.    569].     They  then  proceeded  to  Don 
Boone's  house.     The  parts  were  in  Boone's  garage.     Clemons  had 
delivered  them  earlier  that  day  [R.  T.    530].     Long,    Clark  and 
Wendt  inspected  the  parts  and  loaded  them  into  a  rented  truck 
[R.  T.    516,    571].     Long  gave  Boone  the  envelope  containing  the 
money  and  Long  and  Wendt  left  in  the  truck  [R.  T.    516]. 

In  August  of  1965  Wendt  and  Dixon  purchased  an  additional 
$27,  500  worth  of  Curtis-Wright  parts  from  Aero  Service  [R.  T. 
957-963]. 

IV 
ERRORS  SPECIFIED   BY  APPELLANT 

3/ 
The  appellant  has  specified  the  following  points  on  appeal.  — 

1.  The  Trial  Court  erred  in  refusing  to  grant  the 
motion  of  Appellant  Emmet  Walter  Wendt  for  Judgment  of  Acquittal 
of  the  offenses  charged  in  Counts  12,    41,   46  and  47  of  the  Indict- 
ment. 

2.  The  evidence  is  insufficient  as  a  matter  of  law  to 
justify  a  finding  of  guilty  as  to  Appellant  Emmet  Walter  Wendt  as 
to  Counts  12,    41,    46  and  47  of  the  Indictment  for  the  reason  that 
there  is  no  competent  evidence  to  show  that  Appellant  Wendt  sold, 
received,    concealed  or  retained  any  property  with  intent  to  convert 
it  to  his  own  use  or  gain  knowing  the  same  had  been  embezzled. 


3/  Appellant's  Opening  Brief. 
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stolen  or  purloined  from  the  United  States  of  America. 

V 
ARGUMENT 


A.  THE   TRIAL  COURT   PROPERLY  APPLIED 

THE    LAW  IN  DENYING  APPELLANT'S 
MOTION  FOR   JUDGMENT   OF   ACQUITTAL 
ON  COUNTS   12,    41,    46  and  47. 


At  the  close  of  the  Government's  case  appellant  made  a 
motion  for  judgment  of  acquittal  on  all  counts  in  which  he  was 
charged  [R.  T.    1120].     The  court  after  considering  all  argument 
and  evidence  granted  appellant's  motion  as  to  Counts  13,    35,    36, 
40  and  45  [R.  T.    1139,    lines  3-5]. 

In  ruling  on  a  motion  for  judgment  of  acquittal  the  court 
must  consider  the  evidence,    and  all  inferences  which  can  reason- 
ably be  drawn  therefrom,    in  the  light  most  favorable  to  the  Govern- 
ment.    If  the  evidence,    viewed  in  this  light,    is  sufficient  to  lead  a 
reasonablyminded  jury  to  conclusion  of  the  defendant's  guilt  beyond 
a  reasonable  doubt,    the  case  must  be  submitted  to  the  jury. 
Schino  V.    United  States,    209  F.  2d  67 

(9th  Cir.    1954); 
Weaver  V.    United  States,    374  F.  2d  878 

(5th  Cir.    1967); 
Smith  V.   United  States,    343  F.  2d  847 
(6th  Cir.    1965). 
The  thrust  of  appellant's  motion  was  that  the  Government 
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had  not  met  its  burden  of  proving  beyond  a  reasonable  doubt  that 
he  knew  the  property  was  stolen  from  the  United  States  Govern- 
ment [R.  T.    1123-1125].     The  court  in  colloquy  with  counsel  ques- 
tioned whether  the  appellant  must  know  that  the  property  was 
stolen  from  the  United  States  Government  [R.  T.    1127].     Counsel 
then  pointed  out  to  the  court  the  case  of  Souza  v.    United  States, 
304  F.  2d  274  {9th  Cir.    1962).     A  paragraph  from  the  opinion  was 
read  to  the  court: 

"MR.   ROGAN:    Your  Honor,    may  I  interrupt 
and  cite  you  a  case  which  has  that  kind  of  language 
in  it? 

"THE  COURT:    Yes,    if  you  have  got  a  case  on 
that. 

"MR.   ROGAN:    Just  while  you  bring  up  that 
point,    that's  the  case  of  Sousa  against  the  United 
States. 

"MR.   BARNETT:    I  gave  that  to  the  Court. 
"MR.   JOHNSON:    I  will  agree,    Your  Honor, 
You  see  -- 

"MR.   ROGAN:    Excuse  me,    Mr.    Johnson. 
Let  me  read  this  one  paragraph  from  the  Sousa 
case.     'Not  only  was  the  jury  instructed  but  the 
prosecution  was  required  to  prove  beyond  a  reason- 
able doubt  that  the  property  described  in  Counts  2, 
3  and  4  was  property  of  the  United  States;    that  the 
same  was  sold  or  conveyed  by  appellant  without 
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authority  and  that  each  sale  or  conveyance  was  made 
by  appellant  with  knowledge  on  his  part  of  ownership 
of  the  property  by  the  United  States  but  also  with 
knowledge  that  the  property  had  been  stolen  from 
the  United  States.  ' 

"MR.    JOHNSON:     That  was  my  understanding 
of  the  law,    Judge. 

"THE  COURT:     That  seems  to  bear  out  your 
statement."    [R.  T.    1127,    line  13  to  1128,    line  14]. 

Whatever  the  Court's  view  of  the  law  prior  to  the  discussion 
of  the  Souza  case,    he  came  to  the  conclusion  that  it  was  a  necessary 
element  of  the  Government's  case  to  prove  the  appellant's  knowl- 
edge that  the  property  was  stolen  from  the  United  States.     His 
reply  to  counsel,    "That  seems  to  bear  out  your  statement"  would 
so  indicate  [R.  T.    1128,    lines  13-14].     Also  in  subsequent  discus- 
sions with  counsel,   the  court  referred  to  the  element  of  "from 
whom  the  property  was  stolen.  "    [R.  T.    1131].     Finally,   the  court 
instructed  the  jury  that  knowledge  that  the  property  was  stolen 
and  that  it  was  stolen  from  the  United  States  were  necessary 
elements  for  the  Government  to  prove  beyond  a  reasonable  doubt. 
"Now,   four  essential  elements  are  required  to  be 
proved  beyond  a  reasonable  doubt  in  order  to  estab- 
lish the  offenses  set  forth  in  those  counts  in  the 
indictment  alleging  a  receipt  of  stolen  property, 
and  those  elements  are  these: 
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"1.  that  property  of  the  United  States  specified 

in  each  of  these  counts  was  in  fact  stolen; 
"2.  that  the  defendant  received  such  property 

and  retained  it  with  the  intent  to  convert  it 

to  his  own  use; 
"3.  that  the  time  the  defendant  received  and 

retained  such  property  he  did  so  willingly 

and  with  knowledge  that  the  property  was 

stolen  from  the  United  States; 
"4.  that  such  property  had  a  value  exceeding 

$100." 
[R.  T.    1626]. 

Likewise  the  court  informed  the  jury  that  there  were  also 
four  necessary  elements  which  they  must  find  beyond  a  reasonable 
doubt  in  order  to  find  one  of  the  defendants  guilty  of  unauthorized 
sale  of  government  property.     He  again  pointed  out  to  the  jury  that 
they  must  not  only  find  that  the  property  sold  was  property  of  the 
United  States  but  that  at  the  time  the  defendant  sold  the  property 
they  knew  it  was  stolen  from  the  United  States  [R.  T.    162  6]. 

These  instructions  are  a  correct  statement  of  the  law. 
Souza  V.    United  States,    304  F.  2d  274 

(9th  Cir.    1962); 
Find  ley  v.    United  States,    362  F.  2d  921 
(10th  Cir.    1966). 
The  court  properly  applied  the  law  to  the  evidence  in  denying 
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appellant's  motion  for  judgment  of  acquittal.     The  evidence  is 
reviewed  in  the  following  argument. 


B.  THE   EVIDENCE   WAS   SUFFICIENT 

TO  SUPPORT   THE    VERDICT. 


The  appellant  argues  that  the  evidence  is  not  sufficient  to 
prove  he  knew  the  aircraft  parts  were  stolen  from  the  United  States 
Government.     As  the  Government  cannot  look  into  the  mind  of  the 
appellant  it  is  required  to  meet  this  burden  of  proving  appellant's 
state  of  mind  by  circumstantial  evidence.     The  evidence  in  this 
case  clearly  supports  the  trier  of  facts  determination  that  appellant 
had  this  knowledge. 

Appellant  had  a  conversation  with  Clark  regarding  the 
purchase  of  aircraft  parts  on  April  1,    1965.     Clark  and  appellant 
proceeded  to  Aero  Service  where  they  met  with  Nasatali  [R.  T.   317- 
319].       Appellant  and  Nasatali  discussed  the  purchase  of  the  parts. 
The  parts  were  in  the  back  of  the  shop.     They  were  new  and  scarce. 
The  Navy  had  not  declared  them  surplus  for  the  past  two  years. 
They  were  currently  being  used  in  Viet  Nam  [R.  T.    107,    1515- 
1520].     They  were  contained  in  unopened  and  sealed  Curtis-Wright 
boxes.     The  boxes  had  government  contract  numbers  and  descrip- 
tions stenciled  on  them  [R.  T.    37,    39,    Exhibits  36-75].     Appellant 
had  dealt  with  United  States  Government  parts  in  the  past  [R.  T. 
1334].     Appellant  agreed  to  purchase  all  the  parts  for  $10,  000 
[R.  T.    320]. 
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On  April  2,    1965  appellant  returned  to  Aero  Service.     He 
purchased  the  PRT  wheels  for  $5,  000.     They  were  loaded  in  the 
trunk  of  his  car  [R.  T.    321].     Appellant  went  back  into  the  shop. 
He  said  he  would  purchase  all  of  the  parts  Gray  and  Nastali  could 
obtain.     He  said  he  knew  the  parts  were  stolen.     Nastali  testified: 
"So  we  turned  around  there  and  we  said, 
'Well,    you  know  this  stuff  is  stolen  to   start  with,  ' 
and  Mr.    Wendt  says  'yes'.     He  says,    'Yeh,    but 
there  is  no  problem.  '    He  says,    'I  can  cover  up  for 
this  material  being  here.  '    He  says,    'Well,    how'  -- 
Mr.    Wendt  says,    'Well,    I've  got  --  I  just  got 
through  buying  out  an  inventory  in  South  America.  ' 
And  if  he  did  or  not,    I  don't  know.     An  airline 
inventory. 

"He  says,    'I  can  tell  people  it  came  from 
there  and  if  worst  comes  to  worsts  '  he  said,    'I 
can  always  ship  it  back  to  South  America  to  cover 
it  back  up  and  then  ship  it  back  here  to  cover  it 
up."     [R.  T.    322]. 

Appellant  made  six  other  purchases  from  Gray  and  Nastali 
[R.  T.    1360].     He  gave  Gray  a  list  of  parts  he  wanted  [R.  T.    325, 
1360].     Gray  informed  appellant  he  could  obtain  the  parts  and 
appellant  gave  Gray  50%  of  the  purchase  price  in  advance.     Gray 
flew  up  to  San  Francisco-Oakland  area  [R.  T.    327  -  329].     Appellant 
had  telephone   conversation  with  Gray  while  Gray  was  in  the  San 
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Francisco  area  [R.  T.    352,    355].     Gray  returned  to  Burbank  with 
the  parts  appellant  had  ordered. 

Appellant  purchased  the  parts  at  a  low  price  [R.  T.    306]. 
He  purchased  PRT  wheels  for  $300  apiece  and  promptly  resold 
them  for  approximately  $770  apiece  [R.  T.    320,    890-891],     Simi- 
larly,   he  bought  pistons  for  $2  5  apiece  and  resold  them  for  $50 
apiece  [R.  T.    886-887,    1367-1368]. 

In  May  of  1965,    appellant  and  Clark  began  dealing  directly 
with  Boone  in  San  Francisco.     Appellant  flew  to  San  Francisco. 
He  had  a  meeting  at  Bill's  Bar  in  San  Leandro  with  Boone,    Clark 
and  Long  [R.  T.    567-568].     San  Leandro  is  near  the  Alameda  Naval 
Air  Station.     The  Alameda  Naval  Air  Station  had  a  main  gate  with 
a  guard  [R.  T.   2  67].     During  conversation  in  the  bar  appellant 
stated  that  there  had  never  been  any  problem  getting  the  parts 
through  the  gate  in  the  past  [R.  T.    515].     Appellant  and  Long  then 
took  delivery  of  parts  that  were  stored  in  a  garage  in  San  Leandro 
[R.  T.    516,    530]. 

Appellant  sold  two  other  lots  of  parts  in  the  San  Francisco 
area  [R.  T.    928-930,    957-963].     He  sold  10  new  PRT  wheels  to 
Mr.    Nielsen  of  Aircraft  Engine  Sales,    Inc.     Appellant  told  Nielsen 
he  obtained  the  wheels  from  a  Mr.    Happe  [R.  T,    929].     Mr.    Happe 
did  not  sell  appellant  any  Curtis- Wright  R-3350  parts  in  1965 
[R.  T.    1565]. 

Viewing  this  evidence  and  all  inferences  which  may  reason- 
ably be  drawn  therefrom  in  the  light  most  favorable  to  the  Govern- 
ment,   the  evidence  was  sufficient  to  support  the  verdict  of  guilty. 
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Noto  V.    United  States,    367  U.S.    290  (1961); 
Byrne  v.    United  States,    327  F.  2d  825 

(9th  Cir.    1964); 
Mosco  V.    United  States,    301  F.  2d  180 

(9th  Cir.    1962). 


VI 
CONCLUSION 

For  the  reasons  stated  above  the  judgment  of  the  District 

Court  should  be  affirmed. 

Respectfully  submitted, 

WM.    MATTHEW   BYRNE,    JR.  , 
United  States  Attorney, 

ROBERT    L.    BROSIO, 

Assistant  U.   S.   Attorney, 
Chief,    Criminal  Division, 

ROGER  A.    BROWNING, 

Assistant  U.    S.   Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/        Roger  A.    Browning 

ROGER  A.    BROWNING 
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NO.     2  15  6  4 
IN  THE   UNITED  STATES   COURT   OF  APPEALS 
FOR  THE   NINTH  CIRCUIT 

EMMET   WALTER  WENDT, 

Appellant, 
vs. 
UNITED  STATES   OF  AMERICA, 

Appellee. 


APPELLANT'S   MOTION  FOR   REHEARING 

I 

JURISDICTIONAL  STATEMENT 

On  May  9,  1968,  this  Court  affirmed  the  judgment  of  the 
trial  court  in  the  above-entitled  case.  Appellant  is  now  moving 
for  a  rehearing  in  this  matter. 

II 
STATEMENT   OF   FACTS 

During  the  questioning  of  an  agent  of  the  Federal  Bureau  of 
Investigation  by  the  Government  prosecutor  a  conversation  with 
appellant  was  introduced  in  which  appellant  refused  to  discuss  the 
case  based  on  the  advice  of  his  attorney.     (R.  T.    pp.    660-661) 

This  testimony  was  admitted  without  objection. 


1^/    R.  T.    refers  to  Reporter's  Transcript  of  Court  Proceedings, 

1. 


It  is  possible  that  the  Government  prosecutor  in  his  closing 
argument  commented  on  appellant's  refusal  to  speak  with  the  FBI 
agent.     (See  Affidavit  of  Barry  Tarlow  in  Support  of  Motion  for 
Extension  of  Time  in  Which  to  File  Motion  for  Rehearing. )    The 
closing  argument  by  the  Assistant  United  States  Attorney  was  not 
even  prepared  as  part  of  the  record  of  this  appeal.     (R.T.    p.    1607). 
I  Appellant's  trial  attorney,   who  also  represented  him  on 

appeal,    did  not  raise  any  issue  on  appeal  concerning  the  use  by  the 
Government  of  appellant's  refusal  to  discuss  the  case  with  an  FBI 

agent. 

Ill 

ARGUMENT 

A.  IT  IS   REVERSIBLE    ERROR   FOR   THE 

GOVERNMENT   TO   PRESENT   TESTIMONY 
THAT   APPELLANT   EXERCISED  HIS    RIGHTS 
UNDER   THE   FIFTH  AND  SIXTH  AMENDMENTS. 


The  record  reveals  that  there  are  approximately  33  lines 
of  testimony  concerning  appellant's  reluctance  to  discuss  the  case. 
(R.T.    pp.    660-661). 

The  jury  in  this  case  was  informed  that  appellant  had  "said 
that  his  attorney  had  told  him  that  he  shouldn't  discuss  the  matter 
further  unless  his  attorney  was  present,  "  (R.T.    p.    660,    1.    14-16) 
and  that  "he  felt  obliged  to  follow  his  attorney's  advice.  "    (R.  T. 
pp.    660-661). 

The  only  purpose  of  this  testimony  is  to  create  in  the  minds 
of  the  jury  the  impression  that  appellant  is  guilty  or  has  something 
to  hide  and  therefore  his  attorney  has  advised  him  to  remain  silent. 

2. 


In  Baker  v.   United  States,    357  Fed.  2d  11  (5th  Cir.   1966)  the 

Court  reversed  a  judgment  in  a  similar  case. 

"in  asking  for  counsel  before  making  any  statement 

appellant  was  exercising  a  constitutional  right  which 

the  Supreme  Court  has  time  and  again  declared  to  be 

guaranteed  to  all  persons  accused  of  crime.     To  have 

proven  that  appellant  requested  the  right  of  counsel 

and  thereafter  made  no  further  statement  was  we  feel 

as  objectionable  as  it  would  have  been  to  comment  on 

defendant's  exercising  his  constitutional  right  not  to 

take  the  witness  stand.  "    Baker,    supra,    at  p.    13. 

In  Fagundes  v.    United  States,     340  Fed.  2d  673  (1st  Cir.    1965) 

the  Court  stated  that: 

"His  assertion  of  one  constitutional  right,    his  right  to 

counsel,    and  his  reliance  upon  another  constitutional 

right,    his  right  to  remain  silent  when  charged  with 

crime,    we  think  cannot  be  used  against  him  substantively 

as  an  admission  of  guilt,    for  to  do  so  would  be  to  render 

the  constitutional  rights  mere  empty  formalities  devoid 

of  practical  substance.  .  .  . 

".  .  .  we  think  it  reversible  error  to  permit  a  jury  to 

draw  any  inference  adverse  to  one  accused  of  crime 

from  his  reliance  upon  his  constitutional  right  to 

silence  and  to  the  advice  of  counsel.  "    Fagundes,    supra,  p.  677. 
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B.     THIS  CASE  INVOLVES  PLAIN  ERROR  UNDER 
RULE  52(b)  OF  THE  FEDERAL  RULES  OF 
CRIMINAL  PROCEDURE  AND  OBJECTION 
AT  THE  TRIAL  LEVEL  WAS  UNNECESSARY. 


It  is  obvious  that  this  error  is  plainly  prejudicial.       See 
State  V.    Smith,    420  P.  2d  278  (Supreme  Court  of  Arizona).     It 
must  be  remembered  that  appellant's  defense  in  this  case  was 
that  he  was  a  law-abiding  businessnaan  and  was  not  involved  in 
any  criminal  conduct.     The  question  which  would  then  be  asked  by 
any  juror  would  be,    would  an  honest  businessman  refuse  to  talk 
to  an  FBI  agent  on  the  advice  of  his  attorney?     The  answer,    at 
least  to  a  layman,   would  certainly  be  no,   he  would  not. 


IF   APPELLANT'S   TRIAL  AND  APPELLATE 
COUNSEL   IS   DEEMED  TO  HAVE   WAIVED 
APPELLANT'S   CONSTITUTIONAL   OBJECTIONS 
TO   THE   EVIDENCE   IN   QUESTION,    THE 
APPELLANT   MAY  NOT    BE    BOUND   BY   THE 
WAIVER  SINCE    HE   WAS   DENIED   THE 
EFFECTIVE   ASSISTANCE  OF   COUNSEL. 


Both  at  the  trial  level  and  on  appeal  appellant's  attorney 
has  a  duty  to  familiarize  himself  with  the  law  of  the  case.    If  sub- 
stantial error  is  involved  in  this  case  the  fact  that  it  was  not 
brought  to  the  attention  of  the  Court  either  at  the  trial  level  or  on 
appeal  it  is  strong  evidence  that  appellant  has  been  denied  the  effec- 
tive assistance  of  counsel.     Stem  v.    Turner,    370  Fed.  2d  895,    900 
(4th  Cir.  1966).     In  Coles  v.    Peyton,  389  Fed.  2d  224,    226,    (4th 
Cir.  1968)  the  Court  held  that  "counsel  must  conduct  appropriate 
investigations  both  factual  and  legal.  "    It  seems  that  at  the  trial 
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level  counsel  was  not  aware  of  the  legal  problem  involved  in  this 
motion  for  rehearing.     Whatever  justifications  can  be  advanced 
for  his  conduct  at  the  trial  level,    he  certainly  should  have  dis- 
covered this  problem  if  "appropriate  legal  investigation"  had 
been  made  prior  to  the  hearing  of  this  appeal. 

IV 
CONCLUSION 

For  the  reasons  stated  above  a  rehearing  should  be 
granted  in  this  matter. 

Respectfully  submitted, 
BARRY  TARLOW 

Attorney  for  Appellant 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  and,    that  in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules.     I 
further  certify  that  in  my  judgment  this  Appellant's  Motion  for 
rehearing  is  well  founded  and  that  it  is  not  interposed  for  delay. 


Is  I Barry  Tarlow 

BARRY  TARLOW 
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